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INDEX NO. 08-4537 
CAL. No. 09-01 245-MV 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 43 - SUFFOLK COUNTY 

i Ion ARTHUR (.;. PITTS - MOTION DATE 9-23-09 
Justice of the Supreme Court ADJ. DATE 3-1 1-10 

Mot. Seq. # 002 - MG; CASE DISP 

X 
: 

_- _ I _  ~ _ _  --__-__----------__----.--------_____I___________. 
i3I i t1 4. O’RR113N and DANIEL R. O’BRIEN, CAVALIER & ASSOCIATES, PC 

Attorneys for Plaintiff 

Ronkonkoma, New York 1 1779 

BRAND GLICK 8c BRAND, P.C. 
Attorneys for Defendants 
600 Old Country Road, Suite 440 

Plaintiff, 144- 1 Remington Boulevard 

- against - 

lil k,KI_Y 1. BROWER and ANNE M. BROWER, : 

Defendants. : Garden City, New York 1 1530 
X - ___I_. I___________---___---..------------------------.. 

I Ipon the following papers numbered 1 to 31 read on this motion for summary iudgment ; Notice of Motion/ Order 
i v  \ i ion Cause and supporting paper; 1 - 23 ; Notice of Cro!;s Motion and supporting papers -; Answering Affidavits and 
iupporting papers 24 - 25 ; Replying Affidavits and supporting papers 26 - 3 1 ; Other -; (- 

-) it is, 

ORDERED that the motion by the defendants for summary judgment dismissing the complaint is 
p r-.t11teci 

!’he instant action arises from a motor vehicle accident which occurred on November 9, 2006 on 
i ‘\pressway Drive South at or near its intersection with Route 454 in Islandia, New York. The accident 
p.irportedly occurred when a vehicle owned by the defendant Anne M. Brower and operated by the 
detcndant Rever y J. Brower ran a red light and collided with a vehicle operated by the plaintiff Beth 
JI t )‘Hrien The complaint alleges that the plaintiff sustained serious and permanent injuries as a 
rciii It o f  the defendant’s negligence in causing the accident. Specifically, the bill of particulars alleges 
i I I J ~  thc plaintiff sustained serious and permanent injuries including lumbar trauma, lumbar pain, loss 
f the full range of motion of Ihe lumbar spine in all planes, right L5 radiculopathy, the need for 
irimhar spine surgery on Deceimber 10,2007 and April 9,2007, the need for right L5 lumbar spine 
epidural steroid Injections on February 15, 2007 and November 22,2006, cervical trauma, cervical 
p ; ~ i i i .  disc bulges at C5-6, C6-’7, restricted range of motion in the cervical spine in all planes, thoracic 
tr,iumit. thoracic pain, disc herniation at T10-11, right knee trauma, and right knee pain. It alleges that 
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t h i s  i7iaintil’f was :onfined to bc:d for approximately three weeks, home for approximately 4 weeks, and 
{&:is incapacitated from employment for approximately 12 weeks as a result of the subject accident. 
1 ;tsrly. the hill of‘ particulars alleges that the injuries sustained were serious within the meaning of the 
liiwrance I,aw a:; the plaintiff sustained a permanent loss of the use of a body organ, member, 
t inction. or  system; a permanent consequential limitation of use of a body organ or member; a 
iignificant limitation of use of a body function or system; a significant disfigurement; and/or a 
tiicdicall~~ determined injury or impairment of a non-permanent nature which prevented her from 
pcrtorming substantially all of the material acts which constituted her usual or daily activities for not 

Jcri\mivc cause D f  action on behalf of the plaintiff‘s husband, Daniel R. O’Brien. 
than 90 days during the 180 days immediately following the occurrence. The complaint alleges a 

I‘hc defendants now move for summary judgment dismissing the complaint on the grounds that 
 ti^ nlamtiff did riot sustain a slerious injury within the meaning of Insurance tj 5 102(d) as a result of 
h i  cubjecf accidmt. 

l’he proponent of a suniunary judgment motion must make aprima facie showing of entitlement 
t i  judgment as a matter of law,, tendering sufficient evidence to demonstrate the absence of any material 
I+WS of fact (set.’, Alvarez v P,rospect Hosp., 68 NY2d 320, 508 NYS2d 923 [1986]; Winegrad v New 
Itrrk (iniv. Med. Ctr., 64 NY2d 851,487 NYS2d 316 [1985]; Zuckerman v City of New York, 49 
ht 7d 557.327 NYS2d 925 [1‘380]). Failure to make suchprimafacie showing requires a denial of the 
motion. regardless of the sufficiency of the opposing papers (see, Alvarez v Prospect Hosp., supra; 
I-t’inegmd v New York Univ. Meed. Ctr., supra). Once this showing has been made, however, the burden 
siiitts to the part) opposing the motion for summary judgment to produce evidentiary proof in admissible 
tomi sufficient tcl establish the existence of material issues of fact which require a trial of the action (see, 
Jlvnrez 1.9 Prospect Hosp., supra; Zuckerman v City of New York, supra). 

2 “scriocs injury” is defined as a personal injury which “results in death; dismemberment; 
51giiificanf disfigurement; a fritcture; loss of a fetus; permanent loss of use of a body organ, member, 
iuni-t ion or system; permanenl. consequential limitation of use of a body organ or member; significant 
l i ~ i i ~ i t i o n  ol‘use of a body function or system; or a medically determined injury or impairment of a 
mtn-permanent r ature which prevents the injured person from performing substantially all of the 
inatcrial acts wh ch constitute!; such person’s usual and customary daily activities for not less than 
nincty daj  s during the one hundred eighty days immediately following the occurrence of the injury or 
itnyaimient” (Insurance Law !:I 5 102[d]). The Court of Appeals has held that the issue of whether a 

c rurts in the firs. instance, which may properly be decided on a motion for summary judgment (see, 
Licnri ~ E l l i o t t ,  57 NY2d 230., 455 NYS2d 570 [1982]; Charley v Goss, 54 AD3d 569, 863 NYS2d 

injury falls within the statutory definition of a “serious injury” is a question of law for the 

2 ( i q  12008]\ 

l l ic defendants met their prima facie burden of showing that the plaintiff did not sustain a 
<,cm)us injury w thin the meariiing of Insurance Law 5 5102(d) as a result of the subject accident (see, 
Toitre I! ,4vis Rent A Car Sys., 98 NY2d 345, 746 NYS2d 865 [2002]; DiFilippo v Jones, 22 AD3d 
7x8. 802 NYS2d 756 [2005]; (!:asella v N.Y. City TransitAuth., 14 AD3d 585,787 NYS2d 883 [2005]; 
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Pmopoulos 1’ N. Y. City TransitAuth., 11 AD3d 52,2,782 NYS2d 797 [2004]; Hodges v Jones, 238 
-2T):d 962. 661 NYS2d 159 [1997]; Nigro v Penree, 238 AD2d 908,661 NYS2d 137 [1997]; Pugano v 
Kiri:.shuty. 182 AD2d 268,587 NYS2d 692 [1992]). In support of their motion for summary judgment 
tfic defendants submitted, inter alia, the plaintiffs deposition testimony, MRIs of the plaintiffs lumbar 
s p ~ n e  performed on January lo., 2005, October 30,2006, and January 5,2007, MRIs of the plaintiffs 
cen lcal spine performed on January 5,2007 and March 3,2003, medical records and reports prepared 
1v the plaintiff‘s reating physicians Paul Schulman, M.D., Arthur P. Rosiello, M.D. and Mehren 
(rcilpariani. M.D. operative reports prepared with respect to the plaintiffs surgeries on April 9,2007 
awl December 10,2007, the aflirmed independent medical evaluation report of J. Torres Gluck, M.D., 
m t l  ,in affirmed addendum report prepared by J. Torres Gluck, M.D. 

i’liis evidmce established, as a matter of law, that all of the injuries purportedly sustained by the 
piairitifT were long standing, chronic, and/or degenerative conditions existing prior to the date of the 
ai;ideiit (sc~c, Pornmells v Perez, 4 NY3d 566, 797 NYS2d 380 [2005]; Gentilella v Board of Educ. of 
R’nntagli Union Free School ]!list., 60 AD3d 629, 875 NYS2d 128 [2009]). In this regard, the 
plaintiffs inedical records are replete with evidence that she had been seeking medical treatment since 
I )eccmber 2005 for, among other things, bursitis, fibromyalgia, diffuse osteoarthritis, and right knee 
pii; Records from December of 2005 indicate that the “primary joints” affected were the plaintiffs 
l r i i n  bar spine. cervical spine, right shoulder, elbows, hands, and right knee. The operative reports, 
pl-i.pared by Dr. F.osiello, during the plaintiffs lumbar surgery note the plaintiffs history of lower back 
pain and degenerative disc disease. The lumbar spine MRI reports, performed prior to the accident date, 
inciicate the presence of the bulges and herniations complained of, in addition to degenerative disc 
&\ease Moreover, the affirmed report and addendum of defendants’ medical expert aver that the 
plaintiffs lumbar spine surgeries were necessitated by progressive degeneration and were not causally 
relared to the sub.iect motor vehicle accident. He affirms that there is no evidence of neurological 
clisahility or permanency related to the subject motor vehicle accident. Based on his review of the 
diLignostic studies, he concludes that there was no objective evidence of neurological disability or 
pcmianent injury to the plaintilr s cervical spine causally related to the subject motor vehicle accident. 
177 this regard, he asserted that ;.my limitations found in the plaintiffs cervical spine could be related to 
ki preexisting dcgenerative disease. Furthermore, and notably, during her deposition, the plaintiff 
admitted to regularly seeing a rheumatologist for two or three years prior to the accident in order to treat 
hcr xthritis and neck and back pain. She admits being diagnosed with fibromyalgia prior to the accident 
and that she had suffered “sore points” in her shoulders, hips, elbows, knees, and ankles. She admits 
L isiting an orthopedic doctor prior to the accident with complaints about her knee pain and, probably, 
her hack pain. She states that this doctor recommended she have surgery on her knee prior to the time of 
the accident. In addition, the plaintiff admits that one month prior to the accident she was “living on” 
anti-inflammatory pain medica tion and Vicodin. Lastly, the plaintiff testified that she missed only 
qpro.iimaiely two to three wecks from work immediately following the accident. 

In opposition to the defendants’ prima facie showing, it was incumbent upon the plaintiff to 
ckmmstrate. by the submissioii of objective proof of the nature and degree of the injury, that she did 
sustain a “serious” injury as a result of the instant accident, or that there are questions of fact as to 
\vhether she sust;iined such an injury as a result of the subject accident (see, Toure v Avis Rent A Cur 
S ~ * L .  s u p m  at 3 511; Charley v Goss, supra). The plaintiff failed to meet this burden. 
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I t i  opposition to the defimdants’ prima facie showing, the plaintiff has failed to submit any 
tnciiicai proof‘ sufficient to show that she suffered a serious injury that is causally related to the accident 
I \ (  I , .  Knoll 17 Seqfood Express, 5 NY3d 817, 803 NYS2d 25 [2005]; see also, Milosevic vMouladi, 

thc motion consicts of an attorney affirmation. Accordingly, the motion by the defendants for summary 
iiidcrment dismis5ing the compllaint is granted. 

2lJ3tI _ _  .2010 NY Slip Op 3420 [2d Dept Apr. 27,20101). In fact, the plaintiffs sole opposition to 

J.S.C. 
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INDEX NO. 08-6862 
CAL. NO. 09-02333-MV 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 43 - SUFFOLK COUNTY 

P K E- s E' .v 1" : 
i io:\ _- ARTHUR ( j .  PITTS 

Justice of the Supreme Court 

Plaintiff, 

- against - 

Third-party Plaintiff, : 

- against - 

MOTION DATE 2-8-10 (#001) 
MOTION DATE 4-15-10 (#002) 
ADJ. DATE 4-29- 10 
Mot. Seq. # 001 - WDN 

# 002 - WDN 

BRAD H. ROSKEN, ESQ. 
Attorney for Plaintiff 
1772 East Jericho Turnpike, Suite 2 
Huntington, New York 1 1743 

ANDREA G. SAWYERS, ESQ. 
Attorney for DefendadThird-Party Plaintiff 
3 Huntington Quadrangle, Suite 102s 
P.O. Box 9028 
Melville, New York 1 1747 

MARTYN, TOHER & MARTYN 
Attorneys for Third-party Defendant 
330 Old Country Road, Suite 21 1 
Mineola, New York 1 1501 

I t r M 111'1 VORE, JR., 

i lpori  the fcllowingpapers numbered 1 to I 3  
1 - 4 , 5 - 8 -; Notice of Cross Motion and supporting papers 

read on these motions for summaw iudpment ; Notice of Motion/ 

; Replying Affidavits and supporting papers 
i :. i . I tc \hm\ ~ ' a u s  2 and supporting papers 

I \ \  e i  i i ic A I'lidavits and supportuig papers9 - I 1  
{) th?t  _ _  . ( a . ~  3 it is, 

12 - 13 

0RI)ERL:'D that the motion (001) by defendadthird party plaintiff Samuel Jaffe, and the motion 
I 1 1  i I 17) third pa -ty defendant Lee Whitmore, Jr. for summary judgment have been withdrawn pursuant 
I : lcttcr 17)' cou isel, dated May 5, 2010, informing the Court that the matter 

/--- Y7 
J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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