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INDEX NO. 08-29370 
CAL. No. 09-0 1569-MV 

SIJPREME COURT - STAT€ OF NEW YORK 
I.A.S. PART 37 - SUFFOLK COUNTY 

I lot, __ JOSEPH F.ARNETI MOTION DATE 11-2-09 
Acting Justice Supreme Court ADJ. DATE 2- 18-10 

Mot. Seq. # 003 - MG; CASEDISP 

Plaintiff, 

- against - 

tb \*\.I I Y  S,\HAY and EVA SAHAY, 

Defendants. : 
- X 

DONALD LEO & ASSOCIATES, P.C. 
Attorneys for Plaintiff 
100-1 Patco Court 
Islandia, New York 11749 

RICHARD T. LAU & ASSOCIATES 
Attorneys for Defendants 
P.O. Box 9040 
Jericho, New York 1 1753-9040 

[!poi1 the f’illowing papers iiumbered 1 to 2 read on this motion for summary iudgment ; Notice of Motion/ Order 
I <  \ i i ou  Cause and supporting papers 1 - 12 ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
supporting papers I3 - 29 ; Replying Affidavits and supporting papers 29 - 30 ; Other plaintiffs memorandumof law - 27 - 
-i\i It I \ .  
- 1  

ORDERED that this motion by defendants Sanjay Sahay and Eva Sahay seeking summary 
1 iidgment dismissing plaintiffs complaint is granted. 

I his IS a11 action to recover damages for injuries allegedly sustained by plaintiff Mario Reyes as a 
i L* , i l l  t 0 1 %  a motor vehicle accident that occurred at the intersection of Colonial Springs Road and 
f’iwlaun Road c3n May 13, 2007. The accident allegedly occurred when the vehicle owned by defendant 
I i t j  %hay m d  operated by defendant Sanjay Sahay ran a red light and struck the right passenger side of 
I”‘L d11cIc opersted by plaintiff. By his bill of particulars, plaintiff alleges that he sustained various 
pili ionnl injuries as a result of the subject accident, including headaches; carpal tunnel syndrome; right 

t \prain/strain; herniated discs at levels C4-C5 through C5-C6; cervical, thoracic, and lumbar 
<iin\/strains: cervical, thoracic, and lumbar radiculopathy; cervical, thoracic, and lumbar myofascial 

pLtii’  s) ~idi-omc. and post traurriatic stress syndrome. Plaintiff also alleges that he was confined to his bed 
1 1 1  .ippoxiiiiately four days arid confined to his home for approximately two weeks. Plaintiff further 
‘ I ~ I L Y C \  that lit. missed approxiinately one week from his employment as a cook at a pizzeria. 
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ilefcndai,ts now move for summary judgment on the basis that plaintiff’s injuries do not come 
:i i i I 1 t n t Iic ’vmous in.jury” threshold required by Insurance Law $ 5 102 (d). Defendants, in support of 

 notion. submit a copy of the pleadings, a copy of plaintiffs deposition transcript, the magnetic 
I .  i31 )iiCincc~ miaging (“MRI”) report of Dr. Ron Mark, and the sworn medical reports of Dr. Michael Katz 
c ~ ’ i d  111 .Icssica 1 \erkowitz. Dr. Katz conducted an independent orthopedic examination of plaintiff at 
CIL Icndmts‘ request on April 25, 2009. Dr. Berkowitz performed an independent radiological review of 
1 1 i t ”  \li<l films of plaintiffs cervical spine at defendants’ request on August 12, 2009. Plaintiff opposes 
I I I C  lii\t,iiit motion on the grouitid that defendants failed to meet theirprimafacie burden that he did not 

i , i i t i  .i ”‘\crioLlj injury” within the meaning oflnsurance Law 4 5102 (d). In the alternative, plaintiff 
L i > > t w k  that the evidence submitted in opposition raises material issues of fact as to whether he sustained 
c t  wrious injury ’ under the “liimitation of use” categories and the “90/180” category. Plaintiff, in 
ol’twsition to the motion, submits his affidavit, the sworn medical reports of Dr. Alan Greenfield and Dr 

I: i ’mip t  and a c opy of the police motor vehicle accident report. 
.lasinin, and the affidavit of Dr. Steven Klein. Plaintiff also submits a copy of his deposition 

I t  h u b  long been established that the “legislative intent underlying the No-Fault Law was to weed 
tnvolous cla ms and limit recovery to significant injuries (Dufel v Green, 84 NY2d 795, 798,622 

Zk S2d 900 [19c’5]; see also loure v Avis Rent A Car Sys., 98 NY2d 345, 746 NYS2d 865 [2002]; 
1.ic.nt-i v Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). Therefore, the determination of whether or not 
ci pimitiff has sustained a “serious injury” is to be made by the court in the first instance (see Licari v 
Elliott. rzpi-u; Porcano v Lehinan, 255 AD2d 430, 680 NYS2d 590 [1988]; Nolan v Ford, 100 AD2d 
;7Q 473 NYS2d 516 [1984], clff‘d64NYS2d 681,485 NYS2d 526 [1984]). 

Insurancv Law § 5102 icd) defines a “serious injury” as “a personal injury which results in death; 
cii.\irieinberiiient: significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
o r g m  member, function or system; permanent consequential limitation of use of a body organ or 
niemher; signific ant limitation of use of a body function or system; or a medically determined injury or 
I i i  i pairment of a non-permanent nature which prevents the injured person from performing substantially 
dl ofthe materid acts which constitute such person’s usual and customary daily activities for not less 
thdn ninety days during the one hundred eighty days immediately following the occurrence of the injury 
i ’ 1  *qxiirmunt.” 

4 piainti ’f claiming a significant limitation of use of a body function or system must substantiate 
)r  Iicr complaints with objective medical evidence showing the extent or degree of the limitation 

c iii>ccf h j  the injury and its duration (see Ferraro $’Ridge Car Serv., 49 AD3d 498, 854 NYS2d 408 
f ?cR)8l7 Mejin v .DeRose, 35 AD3d 407, 825 NYS2d 772 [2006]; Laruffa v YuiMing Lau, 32 AD3d 
Q+) 87 1 VJ-S’td 642 [2006]; Kearse v New York City Tr. Autlz., 16 AD3d 45,789 NYS2d 281 [ 20051; 
Krckcctt v C‘onte. 176 AD2d 774, 575 NYS2d 102 [1991]). “Whether a limitation of use or function is 

ciui~parati\e dettnnination of the degree or qualitative nature of an injury based on the normal function, 
iwsc m d  use of the body p;irt” (Dufel v Green, 84 NY2d 795, 798, 622 NYS2d 900 [1995]). A 

pioi  t i t i  tf‘claiiiiin~g injury under either of the “limitation of use” categories also must present medical 
p i t  t ~~onteinporaneous with the accident showing the initial restrictions in movement or an explanation 

ts omission l ~ e e  Magid v Lincoln Servs. Corp., 60 AD3d 1008, 877 NYS2d 127 [2009]; Hackett v 

,iiriiiiicaiit’ or ‘consequential‘ (i.e. important . . .), relates to medical significance and involves a 
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1 1 1 txpetlitrd FreightSys., 54 AD3d 721, 865 NYS2d 101 120081; Ferraro v Ridge Car Serv., supra; 
V l ~ ) t ~ i / t ? s  v Duvu.5 43 AD3d 1 1 18, 841 NYS2d 793 /-2007]), as well as objective medical findings of 

r c a \ : i  ic~eci mo\wnent that are based on a recent examination of the plaintiff (see Nicholson v Allen, 62 
\ i .d 7h6. 879 NYS2d 164 [2009]; Diaz v Lopresti, 57 AD3d 832, 870 NYS2d 408 [2008]; Laruffa v 

l r r i  Mir ig  Lriu. \#ipru; John v Engel, 2 AD3d 1027, 768 NYS2d 527 [2003]; Kauderer v Penta, 261 
’(1 165. 689 NYS2d 190 [1‘399]). A sufficient description of the “qualitative nature” of plaintiffs 

! i> i ! i i i t ion \ .  \\ i th  in  objective basis, correlating plaintiffs limitations to the normal function, purpose and 
-I.C ) I  die tmdy part may also suffice (see Toure v Avis Rent A Car Systems, Inc., 98 NY2d 345, 746 
\ ’\T \7d 865 12.000]; Dufel v Green, supra). A minor, mild or slight limitation of use is considered 

niticant within the meaning of the statute (see Licari v Elliott, 57 NY2d 230, 455 NYS2d 570 
1 “182 1 )  I~ui-tlierinore, a plaintiff alleging injury within the “limitation of use” categories who ceases 
t i  :h: t i r i ient  alter the accident must provide a reasonable explanation for having done so (Pommells v 
Ycwz .  3 NY3d 566, 574, 797 PJYS2d 380 [2005]; see Ferebee v Sheika, 58 AD3d 675, 873 NYS2d 93 
\200c)l:  Bare v DeMaggio, 56 AD3d 596, 868 NYS2d 681 [2008]). 

4 dchid.int seeking summary judgment on the ground that a plaintiffs negligence claim is 
h,u I i.d under the No-Fault Insurance Law bears the initial burden of establishing aprima facie case that 
t1ic ~laintifl‘ did not sustain a “serious injury” (see Toure v Avis Rent A Car Sys., supra; Caddy v Eyler, 
7 *  1 “\!\r’2d ‘155. 582 NYS2d 990 [1992]). When a defendant seeking summary judgment based on the 

It of cerious injury relies on the findings of the defendant’s own witnesses, “those findings must be in 
d i n  issibie form. such as, affidavits and affirmations, and not unsworn reports” to demonstrate 
entitlement to judgment as a matter of law (Pagano v Kingsbury, 182 AD2d 268,270, 587 NYS2d 692 
[ i ‘W21) A defer dant may also establish entitlement to summary judgment using the plaintiffs 
deposition testimony and medical reports and records prepared by the plaintiffs own physicians (see 
k’mgalu v Geiger, 288 AD2d 43 1, 733 NYS2d 901 [2001]; Grossman v Wright, 268 AD2d 79, 707 
1 ‘I C2d 233 [ 20001; Vignola v Varrichio, 243 AD2d 464, 662 NYS2d 83 1 [ 19971; Torres v Micheletti, 
2’18 .11)2d 519.616 NYS2d 10196 [1994]). Once defendant has met this burden, plaintiff must then 
submit objective and admissible proof of the nature and degree of the alleged injury in order to meet the 
tin-cshold of‘ the statutory standlard for “serious injury” under New York’s No-Fault Insurance Law (see 
I)r!frf  v Crrrir. Jupra; Tornabene v Pawlewski, 305 AD2d 1025, 758 NYS2d 593 [2003]; Pagano v 
h’ingshury. 182 AD2d 268, 58’7 NYS2d 692 [ 19921). However, if a defendant does not establish aprirna 
f L r c  case that the plaintiffs irijuries do not meet the serious injury threshold, the court need not consider 
tiw sufficiency ofthe plaintiffs opposition papers (see Burns v Stranger, 3 1 AD3d 360, 819 NYS2d 60 
\ ~ ! ~ ~ ~ K 5 1 :  Rich-Wing v Baboolal, 18 AD3d 726, 795 NYS2d 706 [2005]; see generally, Winegrad vNew 
1 ork U r z i v .  ,Wed. Ctr., 64 NY2d 85 1, 487 NYS2d 3 16 [ 19851). Once a defendant meets this burden, the 

111 iiiitiff‘iiiust prcsent proof in admissible form which creates a material issue of fact (see Caddy v Eyler, 
j L i i ) i  r i .  Pagrino v Kingsbury, supra; see generally Zuckerman v City of New York, 49 NY2d 557,427 
y. 52.d 595 1 19t 01). 

I l e x .  defendants established, prima facie, through the affirmed medical reports of their expert 
i ~ ~ ( ~ p ~ d i s t  md I adiologist ant1 plaintiffs deposition transcript, that plaintiff did not sustain a “serious 

i u i i i i t ’ i  . within the meaning of Insurance Law 5 5102 (d) as a result of the subject accident (see Noh v 
1)uIfu. 70 iW3d 101 7, 894 N’i’S2d 765 [2010]; Richards v Tyson, 64 AD3d 760, 883 NYS2d 575 
[ : f ) f ) ( j \ :  Nicholst~n vAllen, 62 AD3d 766, 879 NYS2d 164 [2009]; Staff v Yshua, 59 AD3d 614, 874 
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$7 \.?J 1 X ( r  130091; Rcrnzie v Abclul-Massih, 28 AD3d 447, 813 NYS2d 473 [2006]). The Court 
i i ~ 1 i 1 ~ 1 1 1 ~  note\ that sprains and strains and contusions are not serious injuries within the meaning of 
i*~ii~iniicc 1 a\% 8 5102 (d) (see Rabolt v Park, 50 AD3d 995 [2008]; Washington v Cross, 48 AD3d 457, 
840 ‘1YS2d 784 120081; Maenza ~Letkajornsook, 172 AD2d 500, 567 NYS2d 850 [1991]). 
I J c ~ ~ m k ~ i i t * ~  orthopedist, Dr. KatT, tested the ranges of motion in plaintiffs cervical and lumbar spines 
( I \  f ,g  , I  gontoineler and set fonth his specific measurements, as well as compared plaintiffs ranges of 
n ! ~ ~ i i o i i  10 rhc. nol.mal ranges ( w e  Staffv Yshua, supru). Dr. Katz’s report states, in relevant part, that an 
:\,irniiiatioii 01‘ plaintiffs cervical spine reveals no tenderness or paravertebral muscle spasm. It states 
t i i < i ’  the me,isurelnent of motion in plaintiffs cervical spine shows flexion of 50 degrees (normal 50 

s ); extension of 60 degn:es (normal 60 degrees); right and left lateral flexion of 45 degrees 
i ill )inial 45 degrees); and right and left rotation of 80 degrees (normal 80 degrees). The report also states 
I ~ , ~ I I  an maininat on of plaintifl’s thoracolumbar spine reveals no muscle spasm, a negative straight leg 
I ii>iiig test. and <i normal gait. It states that the measurement of motion in plaintiffs thoracolumbar 
i i ’ t~i t ‘  \bows forward flexion of90 degrees (normal 90 degrees); full extension of 30 degrees (normal 30 
G L ~ w \ ) .  1 lie report states an examination of plaintiffs right and left shoulders, right and left knees, 
and  right wrist reveals that plaintiff has full ranges of motion in these regions, and that there is no 
\ U  c.1 ling present Dr. Katz opines that plaintiffs cervical and thoracolumbar strains with radiculitis, and 
right w i 5 t  contusion are resolved. The report concludes that plaintiffs prognosis is excellent, that he 
c.ihibits no sign: of permanence, and that he is capable of gainful employment as a cook and his daily 
I : \  ’ ” g  ,ictl\’ltles. 

Furthermore, the affirnied radiological report of Dr. Berkowitz states that the MRI examination 
( $ 1  piaintiff‘s cerJica1 spine revealed no disc bulges or herniations, and that there was no evidence of 
.riuic traumatic injury to the cc.:rvical spine. Dr. Berkowitz opines that there is no causal relationship 
hi,~..veen the subject accident and plaintiffs alleged injuries. In addition, the medical report of plaintiffs 
c ~ ~ ~ c [ o i .  who performed a CT scan of plaintiffs cervical spine on June 18, 2007, approximately one 
tii,j-ith after the 5ubject accident, states that no acute fractures were identified and that the straightening 
ot plaintiff-s cerdical lordosis may be due to muscle spasm. 

t ) r ~ e  defendants met their primafacie burden, the burden then shifted to plaintiff to raise a 
t i  i L th le  issue of f x t  that he sustained a “serious injury” within the meaning of Insurance Law fj 5102 (d) 
A‘-. .i result o f  the subject accidcmt (see Dantini v Cilffie, 59 AD3d 490, 873 NYS2d 189 [2009]). 
I’r;iintiff. however, failed to raise an issue of fact in opposition to defendants’ showing (see Garcia v 
I opez. 50 l D 3 d  593, 872 NYS2d 719 [2009]; Joseph v A and HLivery, 58 AD3d 688,871 NYS2d 663 
I I .- ’009l: S d y  v Riteway-1, In(:*., 54 AD3d 1018, 865 NYS2d 129 [2008]). Plaintiff submitted the 
.if l i m e d  report of Dr. Greenfield, which states that an MRI examination of plaintiffs cervical spine was 
p ~ t o r n i e d  <)n June 1 1, 2007 revealed, among other things, that plaintiff had central disc herniations at 
i < \  this (’44.5 thi ough C5-C6. However, the mere existence of a herniated or bulging disc is not 

fence of-a sc-ious in-jury in the absence of objective evidence of the extent of the alleged physical 
l i i i i imons resulting from the disc injury and its duration (see Chanda v Varughese, 67 AD3d 947, 890 
Z \ \2d 88 [2000]; Sealy v Rii‘eway-1, Inc., supra; Kilakos v Mascera, 53 AD3d 527, 862 NYS2d 529 
i -’iW8 J. Meji(i v DeRose, 35 A.D3d 407, 825 NYS2d 722 [2006]; Cerisier v Thibiu, 29 AD3d 507, 815 
1 \2cl 140 120061; Kearse v New York City Tr. Auth., 16 AD3d 45, 789 NYS2d 281 [2005]). 
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I n  .ddit ion,  plaintiff submitted the affirmed medical reports of Dr. Jasmin and Dr. Klein, 
.I: i L> \tiiig to the G.ct that plaintiff has restricted ranges of motion in his cervical and lumbar spines, that 
ti,., w y o s i s  is poor, and that his injuries are perm,anent and causally related to the subject accident. 
1 ! i ) l i c \  cr. ticither doctor's findings of significant limitations in plaintiffs ranges of motion were 
i'riI'ii'i1lpor;lilcolii with the subjiect accident (see Taylor v Flaherty, 65 AD3d 1328, 887 NYS2d 144 
1 . I  )O 1 .  Kcrritz v .Zyuz, 54 AD3d 902, 864 NYS2d 15 1 [2008]; Morris v Edmond, 48 AD3d 432, 850 
\ ' \  $3~1 64 1 [20( 81; D'Onofrio v Floton, Inc., 45 fiD3d 525, 845 NYS2d 421 [2007]). Without 
,iitirlissi blc evidence of roughly contemporaneous range of motion limitations, plaintiff is unable to 
c ~ ~ ~ ~ ! ~ l i s l i  the duration of the in-juries that is required to raise a triable issue of fact as to whether he 

c,itcyories ot'the No-Fault statute (see Ferraro v Ridge Car Serv., 49 AD3d 498, 854 NYS2d 408 
/?008], Morn/e.s vDaves, 43 AD3d 11 18, 841 NYS2d 793 [2007]). Moreover, both ofplaintiff s 
rlicdicdl experts only examined plaintiff on only one occasion, almost three years after the accident. 
idcfttionallj . the affirmations of Dr. Jasmin and Dr. Klein lacked probative value, since both doctors 

rc i c l  upoii unsworn medical reports of other doctors in reaching their conclusions (see Choi Ping Wong 
1' innocenf. 53 AD3d 384,864 NYS2d 435 [2008]: Malave v Basikov, 45 AD3d 539,845 NYS2d 415 

1: Firrrs v Griffitlt, 43 AD3d 389, 841 NYS2d 594 120071; Verette v Zia, 44 AD3d 747, 844 

I - J J I W ~  ;I serio 1s injury under the permanent consequential limitation or significant limitation of use 

d 71 ]9_00;']). 

t i n a l l y .  plaintiff failed to proffer competent medical evidence that he sustained a medically- 
clcitmmined injury of a nonperinanent nature that prevented him for 90 out of180 days immediately 
t i j 1  low iiig the accident from performing all of his usual and customary activities (see Jack v Acapulco 
('lir Serv., Inc., AD3d -, 897 NYS2d 648 [2010]; Bleszcz v Hiscock, 69 AD3d 639, 894 NYS2d 
-IS i 120 10 I :  Kuchero v Tabacrknikov, 54 AD3d 729,864 NYS2d 459 [2008]; Sainte-Aime v Ho, 274 
1 i )?_d 569. 7 12 VYS2d 133 [;!OOOJ). Plaintiff admitted in his own deposition testimony that he returned 

t i l  

&*fendants. mot on for summary judgment is granted. 
nrk full-time, with no restirictions on his duties, the week following the accident. Accordingly, 

I i.1;cd bla\ 17, 2010 

X FINAL DISPOSITlON NON-FINAL DISPOSITION 
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