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Defendants Stacy Shapiro, M.D., Mary Ellen Renna, M.D., Desirte Sachse, M.D., and Stacy 

Shapiro, M.D., P.C. move, pursuant to C.P.L.R. Rule 3212, for an order granting them summaryjudgment 

and dismissing the complaint against them in its entirety. For the reasons set forth below, the motion is 

denied. 

This action, sounding in medical malpractice and lack of informed consent, arises out of 

the administration of a "booster" vaccination that plaintiff received on May 6,2008. At the time, plaintiff 

was 22 years old and a graduate student. As part of an externship program in which plaintiff was 

participating at a facility owned by what plaintiffs refer to as Einstein Hospital, she had to submit a Student 

Health Requirements Checklist. The checklist required vaccinations for measles, mumps, rubella, 

varicella, hepatitis B surface antigen, and hepatitis B surface antibody, as well as a tuberculosis skin test. 

On May 6,2008, Dr. Shapiro saw plaintiff and advised her that she was due for a tetanus booster in seven 

months and that she had no immunity to pertussis (whooping cough). Dr. Shapiro asserts that the CDC 

recommends immunization for pertussis for anyone working in a health care related facility. According 

to Dr. Shapiro, she decided to give plaintiff an inoculation of the Adacel vaccine to immunize her against 

pertussis. Adacel is a tetanus, diphtheria, and pertussis booster. Plaintiff did not need an immunization 

for diphtheria or tetanus as of the May 6, 2008 visit. According to Dr. Shaprio's testimony at her 
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examination before trial (“EBT”), she had a conversation with plaintiff regarding the nature of the Adacel 

immunization that she planned to administer and the possible side effects. Dr. Shapiro further testified that 

it is her general practice to give patients written information about the vaccine. According to plaintiffs 

EBT testimony, she believed that she was getting a tetanus booster that she had been given before. 

Plaintiff denies that she was told that she was getting a tetanus booster with a pertussis component. 

The next day, May 7, plaintiff cxpcricnced pain in the area of her arm where she had been 

inoculated. The following morning she awoke with extreme nausea, vomiting, and a severe headache. She 

was taken by ambulance to Bellevut Hospital’s emergency room (“Bellewe”). CT scans of her head 

revealed a closed head trauma, brain contusion, subarachnoid hemorrhage, and temporal bone fracture. 

Her physicians concluded that a seizure had led her to strike her head on a bedside table, although il cannot 

be conclusively determined whether the seizure led to the head trauma or the head trauma led to the 

seizure. Saran Jonas, M.D., the treating neurologist at Bellevue, concluded in his report dated May 20, 

2008, that plaintiff “had a violent seizure in bed and hit her head on [a] desk edge.” Dr. Jonas further noted 

that plaintiff had never had a seizure before and that it was possible that the booster shot had caused the 

seizure. On May 27,2008, Dr. Shapiro completed a Vaccine Adverse Event Reporting System (“VAERS”) 

form. On the form, Dr. Shapiro identified a vaccine called Daptacel, and not Adacel, as the vaccine 

administered to plaintiff and noted that plaintiff had three previous doses. In a separate part of VAERS 

form, however, Dr. Shapiro stated that Adacel was given to the patient. 

On or about November 5,2008, plaintiff commenced this lawsuit alleging lack of informed 

consent and that the seizure, head trauma, resulting neurological injuries, and other sequelae were 

proximately caused by the negligent administration of the inoculation. Defendants now seek summary 

judgment on the issue of medical malpractice and lack of informed consent. 
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In support of their motion, defendants rely on an affirmation from Stephanie Citeman, 

M.D., a board certified pediatrician. Dr. Citerman maintains that Adacel was the vaccine that plaintiff 

received. She sets forth that the Adacel vaccine was appropriate given plaintiffs age, vaccination history, 

and upcoming graduate course of study. Dr. Citerman opines that there is no support in medical literature 

that seizures are a known risk of Adacel vaccination. Therefore, there is no definitive evidence that Adacel 

caused the seizure. 

In response, plaintiff relies on an affirmation from a board certified pediatrician, whose 

name has been redacted. Plaintiffs expert’s opinion cites to the VAERS form and is, therefore, based on 

a different factual premise. The expert believes that Daptacel, and not Adacel, was administered to 

plaintiff, and sets forth that Daptacel is given to children between the ages of three months and seven years. 

The expert maintains that it would be a departure to administer this vaccination to someone plaintiffs age. 

Plaintiffs expert further opines, to within a reasonable degree ofmedical certainty, that based on plaintiffs 

prior history and her condition upon arrival at Bellewe, the administration of Daptaccl wag a substantial 

factor in causing plaintiff to suffer the seizure, which in turn caused her to strike her head with resulting 

head injuries, 

The party moving for summary judgment in a medical malpractice action must make a 

o r imaM showing ofentitlement to judgment as a matter of law by showing “that in treating the plaintiff 

there was no departure from good and accepted medical practice or that any departure wm not the 

proximate cause of the injuries alleged.” RoqucS v. Nobel, 201 0 N.Y. Slip Op. 3 177, - A.D.3d - (1 st 

Dep’t April 20, 2010) (citations omitted). To satisfy their burden, defendants in medical malpractice 
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dispu~c ciiii oii ly be rcsolvud by submitt ing the c;isc to ;I jury.  'flicrcfiw. 1lie motion is denied. 
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