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Pctitioncr, 

For a Judgment Pursuant to Article 78 of the 
Civil Practice Law and Rules 

-against- Index No.: 10694 1 /09 

'1'1-IE S'1'A'I.E O F  N E W  YORK S'I'A'I'K 
HOIJSING & COMMIINI'I'Y KENEWA 
LEST,TE TOKIIES, 1)EPLJ'I'Y COMMTSS 
FOR REN'T AI~MINIS'I'KA'I'ION, 

................................................................... 

'#4 ". /& 
EMILY JANE C:OODMAN,J.S.C:.: . c" 

Petitioner, 338 West 46th Street Realty (the Landlord), a landlord, iiioves, pursuant to 

CPI,K Article 78, to aiitiul, rcversc aiid set aside the March 37, 2000 adininistrativc ordcr- (thc 

Order) of Deputy Comniissioncr Leslie Torres of respondent the New York State Division 01 

I-lousing and Coimimuiiity Kcncwal (Dl I C K )  aiid for attorncy's fccs. Pctitioncr coiitciids that thc 

Ordcr is arbitrary and capricious bccausc it did not take into account valid and reasonable 

argunicnts which were sct forth in  the pctition for administrative review (PAR) filed by Ihe 

petilioner. In a separatc ii~otion, scqucncc number 002, five tenants (the Tenants), who live in 

thc I aidlord's building, and are the plaintilk in a lawsuit against the Lancilord for rent 

overcharges in  the New York City Civil Court, seek leave to intervene and for attoriicy's fccs. 

In June 2008, the lmdlord filcd a rcqucst with I l l  ICK for an order determining the legal 

rent for five apartments in which the Tenants resided in the Landlord's building. Hy ordcr dated 
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December 12, 2008, the Landlord’s application was denied by ;I DHCR rent administrator, based 

on a finding that the legal regulated rents for the apartments at issue would be determined in the 

Civil Court casc. ‘l’lius, the rent administrator did not dcterniiiie the legal regulated rents for the 

lcnaiits’ apartincnts. ‘lbc Landlord’s PAR was dcnjcd by the Order, which is tlie subject of this 

proceeding. 

I .  

111 tlic petition, tlic I.,atidlorcl states, arid it is undisputed, that, in late 2005, it brought an 

action against the Tenants, in the Housing Part of‘the New York City Civil Court, New York 

County (hereafter, Housing Court), seeking to evict them, on the ground that their apartments 

wcrc riot rciit-stabilized becausc tlic building, years before, had been substantially rchabilitatcd, 

such that it was no longer subject to rent-stabilization law. The Landlord also contends that 

parallel to the 2005 housing court case, under DHC‘R dockel number VA4 100 1 ORO, it  was 

ciigagcd in a DIICR proceeding concerning the same issue, 01’ whether or not the building was 

no longer subject to rent-stabilization law due to substantial rehabilit, 1‘ ion. 

l’hc Landlord notes that, bcforc it purchascd tlic building in 2005, and prior to its 

c~ni~mcn~criiciit of the 2005 housing court case, one of the Tenants, Ute Schniid, had, on June 

16, 2005, liled a complaint with DHCR allcging that a prior owner had refused to offer to hcr a 

rent-stabilized lease (DHCR docket number TF-410030-RV). On or about March 30, 2006, the 

DHCR closed Schmid’s 111 ICR procccding, stating that the owner should olfer to Schmidt a rent 

stabilizcd vacancy lcase and rider if. the building were hund not to have been substantially 

rehabilitated. Also on Ja~iiiit~y 19, 2006, the Landlord tiled an application to have the building 

declared cxciiipt for rent stabilization, based on substantial rehabilitation. 

By decision dated Junc 13, 2006, in thc I lousing Court case, Laurie Lau, JHC, linding 

that DHCR liad takcii the lead in determining the regulalory status of the building, opined that 

2 

[* 3]



thcrc was no reason for the court to act whcrc thc DIHCR is “the entity rcsponsiblc for 

determining the rent stabilization s/ci/Li.s of an apartment or a building and were it already has had 

submitted to it information it  nccds to dctcrmiiic that status.” (emphasis added). The Judge also 

inarked thc cases 01‘1’ the court’s calcndar, grantcd thc 1 mdlord’s motion for usc and occupancy 

payments, and stated that either thc Imdlord or tlic ‘I’cnants could rcstorc the pcnding motions. 

Pursuant to a Ilcccnibcr 14, 2006 order and a October 3, 2007 decision on a PAR, DHCR 

found that the subject premises had not been substantially rehabilitated, and thus were subject to 

the rent-stabilization law. ‘I’hc DHCR did not determine the legal regulated rent( s)  or any tenant 

rent overcharge issues, however, and the Landlord did not bring an C‘P1,R article 78 petition 

challenging DHCR’s determination as inadequale. 

‘I’hcrcaficr, in  April 2008, thc I lousing Court disniisscd the lioldovcr procccding brought 

by the 1,andlord against the Tenants in 2005, severed the Tenant’s counterclaims (asserted in 

2006) against the Imdlord, and transfcrred the Tenant’s claims to a general, New York City 

Civil Court part, that is, to a lion-housing part (hereinafter, the Civil Court). At that point the 

‘I’cnan t ’ s c I aim s wcrc ass; gncd new, 2 00 8, i ndcx nw-n bcrs , 

The Landlord inaintains that it registered the apartments and building, retroactively to 

2001, and offcrcd rent-stabilized rcncwal lcascs to the Tenants, which they relilsed to sign. The 

Landlord also states that on March 2 1, 200X, it attctiiptcd a I11 ICR mediation, but that the 

‘I  enants rcfuscd to participate. I n  .lune 2008, tlic Landlord filed an application at DHCR lbr a 

deteimination o l  the legal rent of‘each ol the five apartments. As discussed abovc, 111 IC‘K’s rcnt 

administrator dciiicd thc application, and did not deteriiiiiie the legal rents l‘or the apartments, 

and in the Order at issue here, DHCR denied the PAR, thereby upholding tlic 111 IC‘R rcnt 

administrator’s dctcrmiiiation, 

3 

[* 4]



The Landlord argues that the PAR should havc bccn grantcd, and that DIJC‘R should havc 

dctcrniiiied the legal regulated rents h r  the Tenants’ apartments, bccausc, as previously 

discussed, Schmid f-ilcd a case at DHCR, in JLIIX 2005, months beibre any case was commcnccd 

in the Housing Court, and tlircc years bcforc the ‘I’cnants’ cases were transferred [rom the 

I lousiiig Court to the Civil Court in 2008. The Landlord also argues that 131 ICK’s reasoning, 

that the Housing C‘ourt and C’ivil Court cascs arc thc sanic, arid thus lime been pending since 

2005, iiieaiis that Judge L ~ L I ’ S  June 13, 2006 decision is still in effect. Thc Imdlord maintains 

that tlic .lune 13, 2006 decision requires DHCR to make a determination as to what the rent 

should be, and that DHCK made a finding that thc sub.jcct prciniscs arc relit-stabilizcd, but tlicn 

did not h i s h  the job  by addressing thc rcnt amount. 

Petitioner further argues that il‘the Housing Court and the Civil Court C ~ S C S  arc dcclncd 

separate cases, that there is no prejudice to the ‘I’cnants i n  having DI-ICR determine the rents 

bccausc tlic Civil Court would not be able lo award damages going back to 2002, but only to 

2004. Pctitioiicr c l a im that i t  is prejudiced by the delay creatcd by thc ‘l’cnants in  rcfusiiig to 

mediate the m a k r  bcforc the DI IC‘[<, and taking the longer court litigation route. 

Petitioner also maintains that I l l  IC‘R should determine the legal regulated rents because a 

mcdiatioii attcriipt took place on March 2 1, 2008, before the ‘1 cnants’ rciit ovcrcliargc claim was 

rcstored to the calendar and translerred to the Civil C’ourt, in April 2008, and tlial, with regard to 

issue ol‘the mediation of thc amount of rciit, DHCR was thus involved with the issue before thc 

Civil Court, and at ;I time wlicn there was no prc-existing claim ol‘rent overcharge before either 

court. I’etitioncr furthcr maintains that DHCR had primary or at lcast contingent jurisdiction, is 

competent to make a determination of the Icgal regulated rents, and that its fdilure to do so 

substantially pre.judiccs tlic Landlord, as the rents have been frozcii siiicc 2005, 
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‘I’lic 1,aiidlord fui-tlicr contends that tlic Ordcr is arbitrary and capricious bccausc it is 

facially incorrect in stating, among other things, that the I lousing Court holdover cases were 

terminated, when in fact, they were withdrawn, and that the mediation attempt by the owner took 

place in April 2008, when it occurred on March 21, 2008. The Landlord also contends that the 

Order is hcially incorrect in that the initial proceeding filed by any party was filed by Schrnid in 

2005, and not by thc Landlord, and bccause the pending cases are before the Civil Court, and not 

the Housing Court, as the 2005 Housing C.‘ourt case wcrc previously terminated. 

Ui.vc*Lis.sion 

On a CPLR article 78 petition, the role ol‘the court is to consider whether the 

"determination was made in  violation of lawful proccdurc, was affected by an error of law or 

was arbitrary and capricious or an abuse of discretion ,.,” (CPLR 7803 [3]). On judicial review 

of an agency action under CPLK Articlc 78, tlic courts inust uphold tlic agciicy’s cxcrcisc of 

discretion unless it has no rational basis or the action is arbitrary and capricious (Mutter qf’Pell v 

Hourd o f ‘ h ‘ ~ ~ .  [inion I;rctJ ,S‘~*hool nisr. No. I qf‘Towns of‘Scursdule I$ Mmxuwneck, 

Wtstchestw Coimty,  34 NY2d 232, 230-23 1 [ 19741). “Arbitrary action is without sound basis in 

reason and is gcncrally taken without regard to the facts” (id. at 23 1). Where the agency’s 

interpretation is founclcd on a rational basis, its interpretation shodd be allirmed, regardless of 

whether the court’s conclusion might have been diffcrcnt (sw Mr2.ttcr of Mid-Stute Mgl. Gorp. v 

NL‘MJ York C‘iiy Clonciliution & I . l ip~als &I., 1 1 2 A112d 72 [ 1 st Ilcpt I ,  @u’ 66 NY2d 1032 

11 98511). 

~ 

~ 

In thc Ordcr dcnyirig the I mdlord’s PAK, Llepiity Commissioner Leslie Torres ([he DC) 

found that thc Housing Churl proceeding was cornrnenced by the 1,andlord prior to tlic 

Lunu’lord’s filing of’ the request [or administrative determination with the 111 ICK, aiid that tlic 
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JLIW 13, 2006 Housing Court decision did iiot cxplicitly state that the DHCR should adjudicate 

the ‘I’enaiits’ rciit overcharge claims, but evidenced the Housing Court judge’s iiitcntion to keep 

those claims within that court’s purview. ‘I’he DC also staled that the mediation proceeding was 

coinmciiced after thc Tcnants brought their overcharge complaints as couiitcrclainis in rcsponse 

to thc 1,andlord’s cvictioii proceeding in the Housing Court, and that mediation is not an 

overcharge complaint. The DC also fouiid that Schmid’s DHCR complaint (DHCR dockct 

number TF410030RV), had becii terminated, and that the Schmid complaint is similar to tliosc 

of the four other tcnaiits, such that the Civil Court was not prcvcntcd from hearing that rent 

cl ai in. 

As additional reasons l‘or the PAK denial, tlic IIC opincd thal the Tenants were entitled to 

argue bcforc tlic Civil Court concerning the timing of the calculalioii of overcliargcs to 

commence with the 2006 interposition of thcir- countcrclaiims. ‘I’he DC also noted that a request 

for administrative dctcnnination is filed by an applicant with the intent ol‘ granting the applicant 

r-clicf, and that “[a] dctcriniiiation of a rent overcharge, including the possibility of the 

imposition of treble damages, is not suitcd for that typc of proceeding” (VcritTcd Answer, Exh. 

A, at 4), rcfcrriiig to the 1,andlord’s June 2008 reqiiesl with DHCR for a11 order- determining the 

legal regulated rent of the apartments at issue. 

There is no dispute that Schmid liled ;-I complaint with DHCR prior to the Landlord’s 

coinmencernenl ol‘the housing court action. ‘Ihc June 13, 2006 I Jousing Court decision notes 

that Schniid was seeking a rcnt-slabiliLed lease, and that the DHC‘R closed Schmid’s complaint 

of a lease violation, Docket No. ‘J71:-41 0030-RV, without finding, due to the Landlord’s 

proceeding at 1lHCR to dctcriiiine the substantial rehabilitation issue. The court also noted that 

the DHCR stated that if‘it were determined that the building was subject to rent stabiliAion, that 
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the Landlord should o f k r  Schniid a relit stahilizcd lcasc. Whilc such language in the Housing 

Court decision may be read to indicate that DHCR was permitted to adjudicatc other issues, such 

as thc lcgal rcgulatcd rcnt issuc, and certainly DHCR has the necessary expertise, Judgc I m  did 

not explicitly slate that DHCR should acljudicatc thc ‘I’cnaiits’ rcnt overcharge claims and the 

decision explicitly states that either the 1,aiidlord or tlic ‘I’cnants wcrc pcrmitted to restore the 

casc to the court’s calcndar by motion. Had DHCR determined the Tenant’s counterclaims, the 

sane  mutter issue could not have beeii re-litigated in tlic I lousiiig Court. Chnscqucntly, DHClX’s 

determination about .ludgc L ~ u ’ s  decision is not irrational, arbitrary or capricious. 

The DHCR‘s contention lhat the mediation attempt was iiot an overcharge coinplaint and 

that the Tenants’ couiiterclainis wcrc iiitcrposcd wcll bcforc thc 1,andlord attempted to bring the 

Tenants to mediation, is also not irrational or arbitrary and capricious. The J.,andlord provides no 

suppoi-t to dciiionstratc its contcntion that tlic countcrclainis wcre not interposed with the 

‘I’cnaiits’ mswcr in tlic I lousiiig Court in 2006, or that the Tenants’ claims were only 

commenced upon restoration to the Civil Court’s calendar in 2008, after being transferred from 

the I lousing C?out-t to thc Civil C?ourt. ‘I’hc ‘I’cnant’s Civil Churt cascs wcrc coninienced in 2006. 

While the Landlord claims that it is prejudiced because orthe length of time involved in 

the litigation process, it does not demoiistrate that this matter would be resolved inore quickly at 

DHC‘R than at thc Civil Court, or that this is a basis for dctcnnining that tlic Dl IC’K dccision is 

arbitrary and capricious. Nor did tlic I midlord appeal the decision of-the Housing Court which 

dcfcrrcd to DHCR the issue of determining whether the apartments were subject to rent 

stabilization. In addition, the Imdlord may address, at thc Civil Court, any concerns it has with 

what it claims has been the Tenanls’ hilure to pursue the Civil Courl action. 
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To the extent that the Landlord is correct that the 1)C”s determination is hcially 

incorrect, the Landlord does not point to any imistakc oii the part of DHCR that would change the 

outcome here. An agency deterniinalion is not arbitrary or capricious where it has facial 

niistakcs that do iiot affcct thc merits ol the dispute. Further, when DHCR did iiot adjudicatc 

Schmid’s application as part of I l l  IC‘R docket number VA4 100 1 ORO, the Landlord did not bring 

a CPLR articlc 78 proceeding challenging the DHCR’s lailure to do so. Moreover, Muttcr of 

Rego Estutcs v UZK’R (20 AD3d 539 Llst Dept 20051), docs iiot support the Landlord’s position. 

I n  that case, I31 Ic‘li xtually cstablished the legal regulated rent, but thcn iiiipropcrly dismissed, 

as academic, the owner’s request lor a determination of legal r-cgulatcd rcnt for the period lour 

years prior to the commencement date of that proceeding. 1-Jcrc, Dl ICK lias dccliiied to 

established the legal rcgulatcd wi t ,  and thercfore, the regulation at issue in M d k r  of Rcgo 

Estcrtes does nol apply. Moreover, unlike Mdler of’Rego E,\kile,s, Dl IC‘R has dcfcrrcd to a 

pending Civil Court case, based cm tlic rational conclusion thc Civil Court has the issue pending 

before it.  

As the court has determined that the DHCR dctcmiiiatioii was not arbitrary and 

capricious, the petition must be dismissed. Therelore, the court need not address pctitioncr’s 

application for- attoriicy’s fccs. 

Fui-thcrmorc, rcgardiiig the Tenants’ motion [or leave to intervene, courts “may allow 

other interested persons to intervene” in special procccdings (CPLR 7802 I dl), and tlic inotioii is 
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granted, esscii(ia]]y wil]ic)ut opposition.' A s  h e  pctitioii lias bcen disiiiisscd, the Laiidlord's 

coiltelltion that part of  the 'reiiaiits' aiiswcr should be stricken is academic. If the Tenants have 

any hasls h r  attonwy's I c s ,  they do not so state in their motion, and their rcquest for such fces 

is deiiiccl. 

In light of thc detcrniinaliolls ahovc, the pciition must be dismisscd in i t s  entirety, and it 

is hereby 

~)Rl)ERED that the ii1ulion of  Gcorgc Morton, Rohyn Davis, Edward Eiselc, Robei-i 

I,eonardi and IJtc tichinid a k a  L J k  Keycs for lcave l o  intervenc as respondcnts and 10 serve an 

answcr is granted; and i t  is liii.ther 

ORDER1 :r) and AT)J 1 IDGFX) that die pclilion is dcnieci and the proceeding disinissed. 

This Constitutcs the Tlccisiun, Order and .Judgmcrit of the Court. 

Dated: May 28, 20 10 

'The 1 aidlorcl scchs an order precluding ihc I cnants from sceking legal fees for this 
motion claiming h a t  i t  ol-fcwd 10 stipu1:lte 10 the Tenants' Intervention 1n cxcliange for their 
agrcemcnt not to seek legal Tces in llic evciit that ilic inan petition was dismissed, or in tlic event 
of appeal 1 he 1,andlord's argument is not pcrsuasivc 
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