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n 

Indmx No.: 101287/10 
-against - 

JULIO CASTRO, PECISIQN, ORDER an4 
!2lzmam 

Ilaapondent, 
-and- 

GEICO GENERAL INSURANCE COMPANY and 
AMERICAN ARBITRATION ASSOCI 

JANE 9.  SOLOMON, 3. : 

Petitioner Hudson Insurrnas Company (Hudson) seek8 to 

ntry an arbitration sought: in connection w i t h  a claim for 

uninsured motorist bmnefita. Ths gotition i s  denied am f o l l o w s .  

Raspondent Jtllio Castro (Castro) alaima that hr warn 

injurrd in an automobile aaafdent on December 29, 2 0 0 6 .  Ha 

claims thrt thr car he w a 8  driving was struck by anothsr aar when 

the ckivsr of the othrr air suddsnly attempted to nuke a U-turn 

from thr right-hand lane whalr Cistro was driving in tho lsft- 

hand lane. The owner of thr other air, Grorgo A. Hurt (Hurt), is 

insured by proposed additional rssgondmnt CEICO Qenrral Inmuranas 

Company. C r m t r o  aontaotad GEICO w i t h  a aliim for his injuries, 

- --._..- 
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HUDSON INSURANCE COMPANY, 
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but GEICO doc inrd covrragm hoauea, it contmnded, Hurt had left 

h i s  car in an automobile repair shop at the t h  of  thm aacidant, 

and the driver had takmn it without ruthosieation. 

By a lrttmr dated Marah 14, 2 0 0 7 ,  Castro'm lawyer 

contacted Hudson, which insurrr the ommr of tho oar C a m t ~ o  waa 

driving, s t r t ing  Caatro intended to file a alrirn f o r  uninsured 

motoriat bsnaf i ta .  

dated Ssgtunber 2 ,  2009 ( m m  Affirmation of D i r i o  Martinez, Eag., 

in opposition to thr petition, Ex. E). The letter sta tas  that it 

is accompanied by a aopy of a damand for arbitration madm 

pursuant to the uninrurad motorist sndoraommnt of tho aubjmet 

policy (although tho dunand is not 8uhnittad in Castro's 

opposition), and an affidavit aP mailing indicates that a damand 

and covar letter were eont to petitioner by aertifird mil,  

return rraeipt ragurnstad. 

2009, by its lrwymre, demanding disaovsry and giving notiua of 

itr intent ion to taka Castro'e examination undor oath, all 

"pursuant to the uninrurrd motorist sndorsemmntfr m d  bmrring tho 

fallowing caption: \\In the Mntter of tho Claim of Julio Caatro, 

Claimant, againmt Hudson Insurance Company, Raspondent". The 

discovery domandr serk '\I Batriled rrcital o f  t;hr injuries and 

conditions 81 to which testlmony will be offrrsd at arbitration," 

the identity of witnoarm8 who will tastify at the arebitrition, 

The lawyfar again wrote to Hudson bu a Id=*-= 

Hudson responded on September 30, 
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and they makr othrr zmfersncas to the lrbitration. 

2009, Caatro's Iawyorr responded to the diacovery domrnds, 

providing mrdical roaords and othar information, 

On October 9,  

Hudson oommsnaed t h i s  action by filing in this cduLt on 

January 29, 2010; mn order to ohow aaumo to stay the arbitration 

and other relief wr8 mignod on Fmbruary 2 ,  2010. 

"An rppliuatian to stay arbitration murk attach tho 

party served within twenty day8 after sexvicr upon him of the  

notiae or demand, or he s h a l l  bia so prsaludmd" (CPLR 7503[c]). 

Hudson claims that t h i s  procooding is timely brcaumr Castro never 

ssrvrd a demand for arbitration. Thia argument is without mmrit. 

Castro's rttarnay makes a prima facie ahowing thrt a demand ua8 

sirvod upon Hudson on Septambrr 2 ,  2009. Hudson's Srptrmbrr 30 

diaaovery notiuea maka spacifia refsranaa to the antiaipated 

arbitration, whiah are tacit acbimsions that a demand for 

arbitration warn rraeivad and raknowledgod. The 8ffidaVit of a 

Hudaon employas denying reaabpt of a demand fot: arbitration is 

bslird by the Sogtuabsr 30 discrovery not iues .  

Since this proaamding was colmnonaed on Fmbruary 2 ,  

2010, mors than twenty day. after Cartro sarvmd his notier or 

demand far arbitrrtlon, the p a t i t i o n  ia not tinssly made md is 

barred under CPLR 7503(0).  Thsrr i s  no basis upon whiuh =IC0 

MY bo addmd am an additional rrrpondmnt whrrr the proornoding 18 

3 

[* 4]



not timely commmcmd. Moreover, the affidavits of GEICO's 

insured8 stating that ths offending vrhicla was h f t  in a rmpair 

shop and drivrn at thm t b a  of thq aacidant: without thsir  

authorization (indeed, Mr. and Mrs .  Hurt d id  not even know the 

driver) is not rrfutrd, 80 there is no irsum of fact rmgarding 

pmsmissive umm that would rsquira a trial if thir prooreding were 

timmly m a d m .  Hudson arguea, rmlying on tuakmnatn tr Sart;=lr (260 

NY 446 [19321) that a hearing is required to drtorminr whether 

thr Hurts implied that the aervfaa rrtation rmgloyems aould 

oporate the vmhiclr based upon tho type of rsrviae to be 

performed. This argummnt is unavailing bmoau8m, in Zuckszman, 

there wad rvidmnce thrt the vehicle owner had reason to know or: 

bslirvs that  the vehicle would be usrd by service s t a t i o n  

.mployrPra on a public highway. There i s  no ruoh rvidrnea in tho 

prssrnt aasr. Aocordinply, it hrsaby I s  

ORDEFUCD and ADJUDGBD thrt thr pet i t ion  is drnird, ths 

procrrding ia dirmi8r@d, and the parties arm dirretmd to proceed 

tu arbitration f o r t h w i t h .  

Dated: June , 2010 % 
I ENTER: /-J 
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