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\I11111 I Oll i l  O t d L l  

SUPREME COU R'P - STATE: OF NEW YORK 
I.A.S. PART X:CXVI S LJFFOLK COUNTY 

-agai 11s t - 

I<.l<.B. REALTY, LLC, EAST END GUNII 'F  POOLS 
SUPPLY, LLC, EAST E<ND CEMENT & STONE, 
INC., d/b/a EAST END GUNITE POOL SUPPLIE S ,  
LLC, GARY KALISH, .IOSEPH D. BUT1 S, PALJI, 
RINALDI, DAVID T. SCHIAVONI, et ~ 1 .  

De:e idaiits. 

MARILYN BISHOP, PETER FARMER, IIONALD L 
FLEXNER, LYNNE D. FLEXNER, et a]..  

Plaintiffs, 

-against- 

R.K.B. REALTY, LLC, EAST END GUN17'E POOLS 
SUPPLY, LLC, EAST ECND CEMENT & STONE 
INC., d/b/a EAST END GUNITE POOL SUPPLIES, 
LLC, GARY KALISH, JOSEPH D. BUT1 S, PAUL 
RINALDI, DAVID T. SCHIAVONI et a .. 

Derk 1dant.s. 
---x 

Attorney for Town of So~ithampton: 
JOSEPH LOMBARDO. ESQ. 
Senior Assistaiit Town iittoiiiey 
I I'ow n of So ut liamp t on 
1 16 Hanipton Road 
Southampton, New Yorlc 1 1968 

Attomcy for East End Gunitc Pools Sr D;i\ i d  ScIi~z\ oni 
MICHAEL G. WALSH. ESQ. 
$60 Montauk Highway, Unit 4 
Water Mill, New York 1 1976 

Action No. 1 

INDEX NO.: 18445/2008 
MOTION DATE: 1 /22/2009 
MOTION NO.: 006 MG 

007 MD 

Action No. 2 

1NDE:X NO. 18446/2008 
MOTION DATE: 1 /22/2009 
MOTION NO.: 004 MG 

005 MD 

Attorney for Marilyn Bishop et al. 
GILMARTIN & BREGMAN 
320 Elampton Road 
Southamptoli, New York 1 1969 

Attonicy for R.K.B. Realy, LLC, Gary 
Kalish, Joseph Butts & Paul Rinaldi: 
BOROVINO & MARULLO, PLLC 
445 Broad tlollow Road, Suitc 334 
Mclvillc, New York 11747 
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ORDERED that the above-caption XI actions ai e joined aiid coiisolidated solely for 
purposcs of tlie instant determination, and the Clerk is directed to eiiter this decisioii and ortler 
under the index iiuinber of each of the act1 )i ix  s o  ctiiisclidated; and it is hrther 

ORDERED that the joint motion (inotioii scqwiice no. 006) of plaiiitiff Town Board of 
the Town of Southampton (the “municipsl plaiiitifr“) in Action No. 1 captioned above, aiid of 
plaintiffs Marilyn Bishop, Peter Fanner, Donald I, Flexiicr, Lyiine D. Flexiier, Shelly Dunn 
Freiiiont, Viiicent Freinont, Jim Kilpatric:, Wil liain Lowe, Harry Neyeiis, Chester Walker, aiid 
Leoiia Walker (the “individual plaintiffs”) in Acticii NQ. 2 captioned above, for aii order 
adjudging defendants R.K.B. Realty, LLC. East Et-d Gunite Pools Supply, LLC, East Eiid Ceinent 
S: Stone, Inc. d/b/a East End Guiiite Pool :lupplics, LLC, Gary Kalish, Joseph D. Butts, Paul 
Riiialdi aiid David T. Schiavoiii in civil z m  1 criminal contempt for willfully violating this Court’s 
orders aiid to punish them by tlie iinpositic i i  of a tine, imprisonment, or both pursuant to New 
York Judiciary Law $751 and $753 is gr;ii:ted as sct for-th hereinafter; aiid i t  is further 

ORDERED that the inotioii (iiiotit ii scquc ice 110. 007) of defendants East End Guiiite 
Pools Supply, LLC, Eas Eiid Cement & S one, hit ., aiid David T. Schiavonc for an order 
pursuant to CPLR $501 t i  panting such de ’ciidants relief from the “so-ordered” stipulation entered 
on September 3, 2008 is denied; aiid it is f irthcr 

ORDERED that the pai-tics are dirc:ctcd to q x a r  before the undersigned for a status 
coiifereiice oii August 3 I ,  201 0 at 1 1 :00 a. ii. to determine defendants’ coinpliaiice with the 
instant order and the stipulations and ordei s dated Septeiiiber 3, 2008 and February 24, 2009. 

Tlie individual a id inuiiicipal plair tiffs coriinericed these related actions to enjoin tlie 
defendants’ allegedly ur lawful operation ( f a concrete niaiiufacturi iig plant on an industrial parcel 
iii the Town of Southaiiiptoii. The iiidivith a1 plain iffs are the owners of residential properties 
located iiear or adjacent to the property vil-ere the concrete plant is located. The 5.5-acre property 
is owiied by defendant R.K.B. Realty, LI,(‘ (“RKB Realty”). whose priiicipals are defendants Paul 
Riiialdi, Gary Kalisli and Joseph D. Butt:;. RKB Realty leases aii approximately 1 -3/4-acre 
portion of the property t o  defendants East Ziid Guiiite Pools Supply, LLC and/or East End 
Cement & Stone, Iiic. (collectively, “the E 1st End defendants”), which owii and operate the 
concrete plant. Defeiidznt David 7’. Schia ion1 is the pi‘iiicipal of tlic East End defendants. (He 
also claims to owii a iniiiority interest in R K B  Realty.) 

On Septeinbcr 3 2008, all ofthe pii-ties i n  bot11 actions ciitzred into a stipulation, “so- 
ordered” by tlie uiidcrsigncd, that, infer. crlict, directed that the defeiidaiits “cease operation” of the 
concretc plaiit as of 5:00 p.in on the follo\ving d a ~ , .  Tlic stipulation further directed defendants to 
reiiiove all sand, gravel iiid aggregatc froni the sit(- aiitl restricted defendants fi-oin transporting 
material to or froiii the cite, parking inorc: <hai l  tivc traiisit trucks for overiiight parkiiig only, and 
pcrfoi-iiiiiig truck “wash downs” at tlie x i  tc 

Iii December 2008 the East End dcfendaiit~ and Schiavoiii inoved for relief thin tlic “so- 
ordered” stipulation. Tlic plaiiitiffs tlicrc a lei- iiitci poscd a joint motion to hold defendants i n  

contempt of court for i i ~  iiierous alleged vi jlatisiis of the “so-ordered” stipulation. Both inotlons 
were resolved i i i  principle pursuant to a l‘u -ther stipulation dated February 24, 2009 which 
supplemented the provisions of the Septwiber 3 .  2008 “so-ordered” stipulation. Tlie further 
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stipulation, which was reduced to a writing signed by all parties, wcis read into the record in open 
court on February 24, 2C 09 and thereafte ~ ’ so-ordered” by the undersigned. The record of the 
proceediiigs reflects tlie defendants’ adiiiis <loll, by defendant Schiavoiii, to tlie storage of sand on 
the site on December 15, 2008, which defendants coiiczded was prohibited by tlie September 3, 
3008 stipulation and order, and the Court’< finding and adjudication that defendant Schiavoni was 
111 civil contempt The rxo rd  further ref1ei:ts the parties’ intention, aiid the Court’s agreement, to 
vacate that fiiidiiig of contempt if the “TO-( rdci cd” stipulations were thereafter fully coinplied 
with, to forbear iiiiposiiig a pciialty for tlie contempt, and to hold tlie parties’ inotioiis open 
pending defendants’ wbsequent complia i( c with the “;o-ordered” stipulations 

A conference was thereafter held b:fore the undersigned on March 24, 2009 at the 
instance of the plaintiffs, who alleged ths t 3efenda its remained in violation of the September 3, 
2008 stipulation aiid order, as suppleinentcd by tht February 24, 2009 stipulation and order. 
Accordingly, the Court directed that the inotions bc restored to the calendar and that a hearing be 
held as to the allegatioiis of contempt. The eeafter, ;in evidentiary hearing was conducted on 
various dates in May 2009, at the conclusion of wl- ich the Court directed the parties to subinit 
post-hearing mcinoraiida aiid reserved dec sion. 

Judiciary Law $753 provides that a court “lias power to punish [for a civil contempt], by 
tine and iinprisoiiineiit, or either, a iieglel2t or violation of duty, or other misconduct, by which a 
right or remedy of a party to a civil action or special proceeding, pending iii the court inay be 
defeated, impaired, impeded, or prejudicec, in aiiy of tlie followiiig cases: ... for disobedience to a 
lawful inaiidate of the court, or of a judgc rhereof’ (Judiciary Law $753(A)(1)). Judiciary L.aw 
$750 provides that a coi.rt “has power to pmish for a criminal contempt [emphasis added], a 
person guilty of. . .wilhl  disobedience to it. lawful mandate” (Judiciary Law $750(A)(3)). The 
same act may be punishable as both a cicil and a criminal contempt, depending on the “level of 
wilfulness associated with the conduct” (h‘cCnin 1 lliriki17s, 84 NY2d 225 [ 19941). Both civil aiid 
criminal contempt require a determination that a lawful order exprcssing an unequivocal iiiandate 
was iii effect; that there is a reasonable cc:r.aiiity that the order was disobeyed; and that the ailleged 
contemnor had knowledge of tlie order (Mf’ormick v .Ixelimi, 59 NY2d 574 [ 19831). 

Upon the testimony adduced at the hemng and a rcview of tlic parties’ extensive 
submissions, the transcripts of the record c f tlic proceedings before the Court, the “so-ordered” 
stipulatims. and the applicable law, the (’ourt finds that all of the defeiidants are guilty of ctvll 
contempt of the Court’s lawful ordeis, a i d  th‘it tlie East End dcfeiitlaiits and David T. Sclilavoni 
,ire additionally guilty o . criminal conteml t 

It is iiianifcst that the intent of thc :;eptember 3 2008 stipulation aiid order ~ denominated 
therein as a “standstill ageenient” - was to  d’f’ect ,ti1 iiiimediate ccssatioii of defendants’ activities 
i n  conncction with the operation of a colic etc iiiaiiufac turing plant on tlic subject property, which 
defendants conceded had been constiuctcd witliou~ obtaining buildiiig pennits or certificates of  
occupancy for any of thc mu1 tiple btructu 1x.s on tlic property Defendants ageed to and were 
ordered to remove the sand, gravel and agj;regate r i t  thc site. park no inore than five transit trucks 
.it the site for ovci-night parking only. cc: SI‘  i1ianut;ictui-e or transport of concrete or gunite a t  or to 
the site, and refrain from “truck wash do 
February 24, 2009 stipu ation and order, dl:fendants agreed to and were ordered to (riifcr d i n )  
remove “[all1 structures sand, bin blocks, igg-egai c, (including gravel, sand) and wash-out water 

1’’ on th,: prc:iiiiscs. Thereafter, pursuant to the 
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settling tank, coverage storage area, bin blc ck wall:,, outside storage block bins and any other 
structures,” remove 130 existing pallets c f  stone from the premises, and cease “storing sand. 
aggregate or  other mater als of any kind” 0 .  coiictuc ting ‘Lany operations” or using vehicles for any 
purpose other than the stone reinoval rcqui -ed by tlic older. 

The evidence adduced at the hearin ; reflected tliat, far from ceasing operations, 
defendants actually coinineiiced new con,jt -uction consisting of the installation of reinforced 
concrete footings for tlie support of a coiitemplated (but not approved) building, constructed new 
retaining walls, and coiitiiiued to transport soiicretc/gunite, sand aiid topsoil at and to the site, 
store sand and stone aggregate, wash down trucks, and use vehicles, including payloaders, on site 
for other than parking, in direct coiitravciit on of both thc letter aiid the spirit of the stipulations 
and orders. Defendant Schiavoiii concede(. that two sand deliveries were made to the site in 
Ilcccniber 2008, that coiicretc was delivercd to the site for the footings that were constructed in  
March 2009, that sand continued to be storzd at the site, that trucks other than transit trucks 
continued to enter and exit the site to deli v :r sand, bluestone block, bluestone tile, rebar, bagged 
Portland ccment, and inasonry products, (11 d that a payloader was used on site (Aff. of David T. 
Schiavoiii dated January 14, 2009; 5/8/05) “ranscript, p 132, 1 12). ’Those activities, 
notwithstanding defendant’s self-serving c iaracten zatioii of thein as unrelated to guiiite or 
concrete use, are manifestly a violation of 1 he “stardstill” agxeinent and the Court’s orders. 
Specifically, the Court finds that defendaiil s unequivocally violated five separate provisions of tlie 
Septeinber 3, 2008 and February 24, 200’3 irders: *!3, prohibiting manufacture at or transport of 
concrete or guiiite to or --?om the site; Il;!, prohibiting “operations” east of the existing barn, 
storage of “materials of my kind” and brinSitig new stone on site; “1 4, prohibiting “equipiiileiit of 
any kind whatsoever” east of the framed txii-n; 111 5.  prohibiting “storage of materials, use of the 
prcinises, or operations of any kind” 0thc.r than certain enumerated exceptions east of the barn; 
and 71 7, prohibiting de1:veries of stone ‘‘01 any other materials of any type” east of the framed 
barn. 

The clear aiid co ivincing evidenc e reflects. and the Court finds, that defendants’ actions 
were calculated to and a:tually did defeat, impair, mpcde or prejudice the rights or reinedics of 
h t h  the municipal and tlie individual 171; I I  itiffs. Accoi diiigly, the (_’oui-t licreby finds and 
deteimiines that all of the defendants arc in civil coiitempt of the Court’s orders. Moreover, the 
Court finds bcyoiid a reasonable doubt t1,a defcndmts Schiavone and the East End defendaiits 
acted willf~dly, with full knowledge of tEc tcriiis and sc:ope of the orders, and with deliberate aiid 
calculated intent to evade, avoid and esclitw their obligations thercuiider, aiid accordingly finds 
such defendants in critii nal contempt as well 

I’he penalty to bc tiiiposed for J c i i  11 contc npt is iiitendcd to coiiipcnsate thc injured party 
oi c ~ c i c e  compliaiice w th the Court’s maildate, oi both. while tlic penalty to be imposed for a 
CI ~ n i i n a l  contempt 17 i n t ~ i d e d  t o  punish i h  3 ~oiitt‘iniior for disobedience of the Court’s order 
(,McC‘ot /nrcl1 11 heir-od, 59 NY2d 574 [ 1 ‘ I t  33) The. i i i~x~i i ium fine for a criminal contempt IS 

5 1,000 00 (Judiciary La A 475 1 ( 1  )) I n  thc ‘ibwicc- of cvidcnce establishing the actual loss or 
iiijui-y to a party, tlie iiia~iinuiii fine that m a y  be in~poscd foi a civil contempt 1s $250 00, p l u ~  the 
complainant’s costs and expenses (Judicia ‘y Law b773) Where multiple coiituiiiactous acts ale 
engaged i n ,  each violation is a separatc coiltempt t iat warrants a separate fine (31 7 Wert #7th 
 SOL I ’  ~anr?cnhc~;p, 1 70 AD2d 250 [ 1 >A Dept 1 (19 1 1) I n  the instant contempt proceeding, 110 
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spccific proof was adduced with respect i o  tlie daii- age., sustaiiied by tlic plaintiffs as a result of 
defendants' proven violetioiis of the orders. However, iiipry to the municipal defendant inay be 
presumed froiii defeiidaiits' flagrant violation of tli,: Town's miiing codes (Town of Huntzngfon 1) 

Rciischcnbel-g, 70 AD3d 814 [2d Dept 201 01, Inc Cillcigc of Plandome Mmiol- v Ionnnozi, 54 
AD3d 365 [2d Dept 20081); and to the iiidividual oefepdaiits from tlie noise, dust and truck traffic 
gcnerated by defendants' illcgal activities (Koomer L A:Inntic Ccnzcnt Co , Inc , 26 NY2d 219 
[ 19701). Moreover, the Zourt finds that ii (ubstaiit a1 pcnalty is warranted in the circumstances to 
punish defendants' willful conduct i n  repc,itedly floutliig thc Court's lawful orders. 

I n  coiisideratioii .)f the foregoing, tlie Court hereby imposes the followiiig penalties upon 
the defcndaiits: 

In accordance aith tlie prior dew -mination of thc undersigned rendered on the record on 
February 24, 20C9 finding and ad.iudicatiiig defmdant David T. Schiavoni guilty of civil 
contempt for Iiabing violated the ,Sc:ptciiibcr 3, 2008 order prohibiting the storage of sand 
on the subject site, such defendant s liereb;) fined the sum of $250.00 to be paid to the 
Town of Southainpton in Action 'V I. 1 within 20 days of scrvice of notice of eiitry of this 
decision aiid o r d q  and the sum cf $250.00 to be paid to each of the eleven individual 
plaintiffs in Actitin No. 2, for a tot: 1 fiiic ol'$2.750.00, within 20 days of service of iiotice 
of entry of this d :cision and order. 

For each of the fivc separate iii:;tillices of civil contempt specifically found by tlie Court 
herein, the defendants R.K.B. Real- y, LLC, East End Gunitc Pools Supply, LLC, East End 
Cement & Stone, Iiic. d/b/a East 131 !d Guiiite Pool Supplies, LLC, Gary Kalish, Joseph D. 
Butts, Paul Rinaldi and David T. SI:liiavoiii, jointly and severally, are fined the suin #of 
$250.00 pursuant to Judiciary Law $773, fctr a total fine of S1,250.00, to be paid to tlie 
Town of Southampton in Action N 3 .  1 within 20 days of service of notice of eiitry of this 
decision and ord x, together with a further sum sufficient to coinpeiisate the municipal 
plaintiff for the costs aiid expenses iiicludi iig reasonable attorney's fees, of this cont.einpt 
proceeding, the :.mount of which sliall be detennined as set forth hereinafter; and the sum 
of $250.00, to be paid to each of 1.11: elcvcii individual plaintiffs in Action No. 2 within 20 
days of service of iiotice of entry o-'this det:ision aiid order, for a total fine of$13,750.00, 
together with a f irther sum sufficiciit to coinpcnsatc tlie individual plaintiffs for tlie costs 
and expenses, in Auding rcasoiiablc attorney's fces, of this contempt proceeding, the 
aiiiouiit of wliicl- shall be deteriiiiii :d as set foi-th hereinafter. 

For each of th(. fivc sepal-ate inst  iiiccs of criniinal contempt specifically found by the 
Court hercin, thc  defendants East I nd Gun te Pools Supply. LLC, East End Cement & 
Stone, liic d/b/a East Elid Gunite Fool Supplicl;, L,I,C, and David T. Scliiavoiii are each 
lined tlie sum o f  $1,000.00 pursuii t to Judicial y I,aw $75 1 l ) ,  for a total fine of 
S 15.000.00 to bc paid to the Treasi rer of S,iffo'k County within 20 days of' service of 
notice of entry o f this decision aiid 01 tlci . 

Pursuant to JuIirciary Law $757( 4). dcfc idai;t I l a ~  id T. Schiavoni is sentenced to 30 
days' incarcerati xi in the Suffolk ('ounty C'orrcctional Facility, Riverhead, New York for 
the civil conteinpts. Execution o f  thc sentcncc of iii~prisonrncnt shall be stayed for a 
period of thirty cays from the datl.: I f  scrvicc of notice of entry oftliis decision aiid order 
pending the payiients by defeiidaii s Scliiwoiii East End Gunite Pools Supply, LLC', and 

- 5 -  
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East End Cement & Stone, Iiic. dk/a East End Guiiite Pool Supplies, LLC, of the 
inoiietary fines imposed herein aiid defendants’ compliance in all particulars with the 
stipulations aiid xders  dated September 3.  2003 aiid February 24, 2009. Upon 
defendants’ failL re to coinply as ;if xcsaid. the stay of execution of the sentence will be 
vacated and a w:irrant of cominitin -lit will issuc forthwith. 

* Pursuant to Jurliciary Law $75 ’ ( 1 ) %  defeiidant David T. Schiavoni is sciitenced to 30 
days’ incarceration in the Suffolk (huiity (’oi-rectioiial Facility, Riverhead, New York for 
the criminal coiy.einpts, such sen1e.ice to bc scrvcd consecutively with the sentence 
imposed for the .civil coiitcinpts. Execution of the sentence of iinprisoiiineiit shall be 
stayed for a period of thirty days fr mi the date af service of notice of entry of this decision 
and order peiidii- g the payneiits b y  defendants Schiavoni, €as t  End Gunite Pools Supply, 
LLC, aiid East End Cement Bi Stor c, Inc. d/b/a East End Guiiite Pool Supplies, LLC, of 
thc monetary fines imposed herein and defmdants’ compliance in all particulars with the 
stipulations and xders dated Septe,nbcr 3 ,  2003 and Februir1-y 24, 2009. Upoii 
defendants’ failure to coinply as afjresaid, the stay of execution of the sentence will be 
vacated and a wai-rant of coinmitiii :lit will issue forthwith. 

The plaintiffs in each of the above-captioned actions are directed to submit to the Coui-t, 
on iiotice to defendants, proof in adiiiissib e form of the costs and expenses, including attorney’s 
fees, incurred in coiinec ion with this coiiti:inpt proceeding, within twenty days of service o f  
notice of entry of this order. Dcfendaiits s iall have ten days thereaftcr to respond. The Court will 
thereafter issue a fii-thei order setting fort1 the adcitional fines, if any, to be imposed on 
defendants in accordaiice with the foregclii ‘g  detenniiiation. 

Defendants’ motion for relief from the September 3, 2008 stipulation and order IS denied. 
The December 4, 2008 detenniiiation of tl-c Town of Southampton Zoiiiiig Board of Appeals 
(“ZBA”), which assertedly coiicluded that the use of the site as a concrete plant is a legal and 
pennitted use oii the site, is irrelevaiit to tl-c instant actions. In an) event, this Court has 
previously determined that the ZBA erred &en it micluded that the approximately 5.5-acre 
property where defendants’ concrete niaiiufacturiiig activities arc conducted on a 1 -3/4-acre leased 
paicel ~ aloiig with various other peniiittecl uses ~ satisfies the five-acre niiiiiiiiu~ii lot area 
requirement of the ~oni i ig  codc for a spec1 11 exception use (Matter- ofMan1yri Bishop, et nf v 
/ O H  ii of Soiitlzainpton Zoriiiig B o n i ~ l  o f ~ l l ; n c w l ~ ,  o’  nl , Sup Ct, Sul’folk Cty, September 29, 2009, 
Baisley, .I., Index No. 1 :I 1 1109; Mnttcv- 01‘ I,7ns1 E m *  Giiiiitc Pools Supplv, ILC,  el a1 11 Zotiirig 
Ho~rrcl of Appeals of the Toit ii of Suirthnriilitoii, et (11  , Sup Ct, Suffi)lk Cty, September 29, 2009, 
Baisley. .J , Index No. 1:163/09). 

The parties are directed to appeal ke1i)rc th,: uiidcrsigiied fi-r a status conferciice on 
August 3 I ,  20 10 at 1 1 :OO a.m. to dctciiii ii; defenc anta’ compliaiicc with the instant order and the 
stipulations aiid orders dated September 3 -  2008 aiid February 24, 2009. 

Datcd: May 26, 20 10 
J.S.C. 

-FIN P L I) IS POS IT IO IV -3 -hJ 0 h - F I Iu ,\ 1, I) I S  POS I T IO N 
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