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Plaintiff (s), 

DECISION/ ORDER 
Index No.: 11 1450-09 
Seq. No.: 001 

PRESENT: 
Hge. Jud ith J. Gische 

J. S. C. 

-against- 

Alev Medical Supply, Inc., Amsterdam 
Medical Supply, P.C., Dover Acupuncture, P.C., 
Essential Radiology, P.C., Good 
Chiropractic, PLLC, GZ Medical and 

Surgical Supply, Inc., Marina Physical 

Jefferson Mayers, 

Diagnostic, P.C., National Media and 

Therapy, P.C., Shirom Acupuncture, 

X ____-l_-__-_r____l_-_______1__________11-----""------------_- 

Recitation, as required by 
this (these) motion(s): 

Papers Numbered 
PltF's n/m (3215) w/JE affirm, DW afid, exhs w/AOS . . . . . . . . . . . . . I 

Upon the foregoing papers, the decision and order of  the court is as follows: 

GISCHE J.: 

This is an action by plaintiff, Kemper Insurance Company ("Kernper"), for a 

judgment declaring that Kemper owes no duty to pay any of the No-Fault claims filed by 

the defendants in connection with a collision that took place on May 27, 2008. The 

vehicle that defendant Jefferson Mayers ("Mayers") was in at the time of the collision is 

insured by Kemper. After the collision, Kemper received a number of claims seeking to 

recover no-fault benefits for treatment Mayers allegedly received. Kemper contends the 
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collision was staged or intentionally caused and/or that the medical services/treatment 

submitted by the defendants, all medical providers, was not related to the collision. 

Although Kemper notified Mayers that it wanted to conduct a medication 

examination of him (“IME”) to verify his claim and that the providers had, in fact, 

provided the treatment alleged, Mayers did not respond to plaintiffs demands. 

Kemper separately served each of the defendants with the summons and 

complaint. All the corporate defendants were served through the secretary of state in 

the manner required under BCL 306. Mayers was personally served by delivering the 

summons and complaint to his mother who lives with him a person of suitable age and 

discretion (CPLR 308[2]). Kemper mail another copy of the summons and complaint to 

each defendant with a Notice of Default, notifying them that a default would be taken 

against them if they did not answer the complaint or appear. There is no opposition to 

this motion though there is due proof of service of the motion on each defendant. 

Despite such notice and additional notice, none of the defendants have 

answered the complaint or appeared in this action and their time to do so has not been 

extended the court. A default in answering the complaint is deemed to be an admission 

of all factual allegations contained in the complaint and all reasonable inferences that 

flow from them (Waodson v. Mendon L. easinq CorD,, 100 N.Y.2d 62 [2003]). Therefore, 

Kemper is entitled to the relief sought in its verified complaint which seeks declaratory 

relief and a stay of all arbitration proceedings, lawsuits or other proceedings arising 

from these claims based upon the following claims: 

The police accident report completed at the scene of the accident indicates there 

was some light damage to the vehicle Mayers was in and that he had complained of 
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some injuries to his lower back and neck. Kernper claims the more than $14,000 in 

claims that have been submitted by the health care providers (Le. Mayers' assignees) 

are disproportionate to the accident alleged, showing that the accident was staged, or 

the claims have been padded if not outright manufactured. Since Mayers' has not 

cooperated by appearing for his IME, Kemper seeks a declaration that it is not obligated 

to pay any of the No fault claims submitted by these defendants or in connection with 

the May 27, 2008 collision. In its 3rd claim against defendant Amsterdam Medical, P.C., 

plaintiff claims Amsterdam has not standing to recover for services rendered by 

independent contractors. 

Kemper's motion decided as follows: 

It is hereby 

ORDERED that plaintiff Kemper's motion for entry of a default judgment on its 1" 

and 2nd causes of action against each of the named defendants is GRANTED on 

default; and it is further 

ORDERED ADJUDGED AND DECMRED that plaintiff Kemper owes no duty to the 

defendants to pay No-Fault claims to the defendants with respect to the May 27, 2008 

collision under policy number VF861525 and claim number 331A6448300; and it is 

further 

ORDERED that plaintiff Kemper's motion for entry of a default judgment on its 4th 

cause of action which is for a permanent stay of any arbitrations, or other proceedings 

related to or arising from the May 27, 2008 collision under policy number VF861525 is 

and claim number 331A6448300 is also GRANTED on default and those proceedings, 
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etc., are permanently stayed; and it is further 

ORDERED that plaintiffs motion for a declaration on its 3rd cause of action, that 

Amsterdam Medical, P.C., has no standing to recover for services of independent 

contractors is severed and dismissed without prejudice since this claim is not supported 

by any facts; and it is further 

ORDERED that this constitutes the decision, order and Judgment of the court. 

Dated; New York, New York 
June 8,2010 

So Ordered: 

% Hon. Judith ische, JSC 
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