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plaintiffs claim” (Grossman v Wright, 268 AD2d 79, 83-84 [ 1 Dept 20001). If this initial 
burden is met, ‘‘the burden shifts to the plaintiff to come forward with evidence to overcome the 
defendant’s submissions by demonstrating a triable issue of fact that a serious injury was 
sustained within the meaning of the Insurance Law” (id. at 84). The plaintiff is required to 
present nonconclusory expert evidence sufficient to support a finding not only that the alleged 
injury is serious within the meaning of Insurance Law 5 5 102(d), but also that the injury was 
causally related to the accident ( Valentin v Pomilla, 59 AD3d 184 [ 1 st Dept 20091). 

who performed an orthopedic examination of plaintiff on December 15,2008. Using a 
goniometer and comparing his measurements to the normal range of motion values set forth in 
the AMA Guide for Evaluation of Permanent Impairment, sixth edition, Dr. Berman found that 
plaintiff had normal range of motion in her cervical spine and her thoracolumbar spine. Dr. 
Beman concluded that plaintiff sustained cervical, thoracic and lumbar strains and contusions to 
the left wrist and hips which had resolved with no clinical residuals. Dr. Beman further noted 
that the x-rays and MRI of plaintiffs cervical spine demonstrated multiple degenerative disc 
disease with posterior bulges, none of which are compressing on any nerve roots, while the MRI 
of the lumbar spine demonstrated multiple level degenerative changes with disc bulges. 
Moreover, Dr. Berman noted that the x-ray of of plaintiff‘s left humerus demonstrated pre- 
existing calcific bursitis but noted that plaintiff s shoulder examination was normal. This report 
satisfies defendants’ burden of establishing prima facie that plaintiff did not suffer a serious 
injury (Yagi v. Corbin, 2007 NY Slip Op 7749 [lat Dept]) and the burden shifts to the plaintiff to 
come forward with evidence to overcome the defendant’s submissions by demonstrating a triable 
issue of fact that a serious injury was sustained within the meaning of  the Insurance Law 
(Grossman, 268 AD2d at 83-84). 

Defendants also submit the affirmed report of Dr. Daniel J. Feuer, who performed a 
neurological examination of plaintiff on December 15,2008 and found that plaintiff did not 
demonstrate any objective neurological disability o neurological permanency causally related to 
the subject accident. 

In opposition, plaintiff submits the affirmation of Dr. Noel Fleischer, plaintiffs treating 
neurologist. On August 1 1, 2009 Dr. Fleischer performed range of motion studies using an 
inclinometer and found that plaintiff had restricted range of motion in her cervical spine and 
lumbosacral spine when compared to normal. Dr. Fleischer also found straight leg raising 
positive to forty five degrees bilaterally. According to Dr. Fleischer, these restrictions of motion 
are significant, permanent and causally related to his objective findings of straight leg raising, the 
MRI findings of disc herniation and bulging of the cervical and lumbosacral spines and EMG 
studies. Moreover, Dr. Fleischer avers that his reading and interpretation of the MRI films of 
plaintiffs cervical and lumbar spines clearly and definitely demonstrated that the herniations of 
C2 through C6, the herniation at T3/T4, the bulges at 12/L3, L3L4, L4/5 L5/S 1 and the 
herniation at L5/S1 were caused by the subject accident and are not pre-existing. Dr. Fleischer’s 
report, therefore, is sufficient to raise an issue of fact with respect to plaintiffs claims of 
significant limitation or permanent consequential limitation of the use of her spine (Blake v 
Portexit Corp., 2010 NY Slip Op 65 [ 13t Dept]). However, no where in his afirmation does Dr. 
Fleischer indicate that plaintiff has sustained a total loss of use of either her cervical or lumbar 

In support of their motion, defendants submit the affirmed report of Dr. Arnold Berman, 
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spine. Plaintiff, therefore, has failed to raise a question of fact with respect to her claim under the 
permanent loss category (Byong Yo1 Yi v. Canela, 2010 NY Slip Op 1580 [ 1'' Dept]). 
Accordingly, it is hereby 

that plaintiffs claim under the permanent loss of use category of Insurance Law 5 5 102 [d] is 
dismissed. Defendants' motion is otherwise denied; and it is further 

thirty (30) days. 

ORDERED that defendants; motion for summary judgment is granted solely to the extent 

ORDERED that defendants are to serve a copy of this order with notice of entry within 

This constitutes the decision and order of the Court. 

. G E ~ R E E  J. SILVER 
I,. J:S:e; 

Dated: June E, 20 10 
New York County 
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