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SIJI’RljMIj (X)~Ul<T O F  THE STATE 01; NEW YOIIK 
C’OIJN‘I’Y O F  .NEW YORK - PART 57 

PRESENT: Hon.  Mnrcy S. Friedman, JSC 

>I 

‘TOWER NSLJRANC.’E COMPANY OF NEW 
YORK 

Plaintiff; 

- against - 

NI-IT OWNEIIS LLC, M.Al,I,OItY 
MANAGEM I .:N‘l’ COiW. ~ and ROBERT R ICCl IO 

Index No.:l13336/08 

1) 1 K’ 1 S 1 0 N/OR I3 I-; I< 

. - ---.__- 

(“‘l’ower”) seeks a Judgment declaring that it has IJCI duty to defcnd or  indemnify dekndants NHT 

Owners, I,l,c‘ (“NHT”) and Mallory Management Corp. (“Mallory”) in a lawsuit entilled Rjccio 

v NHT Owners, I ,I,C, el al., (Suprenx Court, Kings County, liidex No. 32 11;3/04 [“underlying 

action” I .) Tower moves for summary judgment granling the rcquesled dcclaralion on tlic ground 

that dcfcndants’ nolice 0 1  occurrcnce was untitnely. Towcr’s motion also seeks summary 

judgment dismissing N1 TT’s and Mallory’s couiitcrclaim for brcach of thc duty of‘ good faith and 

fair clcaling. Nl-IT and Mallory cross-move for summary judgment granting judgmcnt on their 

counterclaim and dismissing the complaint on the ground tlial thc notice ol’disclaimer was 

uii li me 1 y . 

The relevant ticts arc as Follows: Tower issuccl a Comiiicrcial I ,iiies Policy (“l’olicy”) to 

deleiidaiils for tlic pcriod l iom Dccciiiber 3 1, 2003 through 1)cccmbcr 3 1, 2004. (All. of 1,owcll 

Aplinan LTowcr V P  of liability claims], Ex. A,) ‘I’lic undcrlying acciclcnl occurrcd on AugLIst 30, 
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2004, when dcfcndant Robert Kiccio allegedly fell horn a laddcr in  an clcvalor at defkndants’ 

premises. T)elkndants do not dispute that they had knowledge ol‘thc accidcnt on thc date that it 

occurred (- Aff. 01 Simon Rothkrug in Supp. of Cross-Motion, 11 1 1 IC 1.) Del‘eiidants wcrc 

servcd with a suiniiions and complaint in the undcrlying action on October 18, 2004. (ILL, 7 

1 1 11: I.) 011 Novcin bcr I ~ 2004, NHT notified its iiisuraiicc agent, ‘I  ri-Nortlicrn Group, ol‘ thc 

accidcnt arid the complaint. On tlic same date, Trj-Northern notilied .Icrscy Link, Inc. (“.lersey 

I,ink”), an cntily listed as the “I’rodL1ccr’’ on the ‘I’owcr Policy. (‘l’owcr’s Motion, I+,xs. A, U . )  It 

is undisputed that Jersey Link notified Tower of tlic occurrence and the complaint on Novenibcr 

4, 2004.’ By lcttcr dated Ueceinber 2, 2004, Towcr disclainicd covcrage on the ground that 

defendants fltilcd to notify Tower ol‘ the occurrence as soon as practicable in breach of Section 

IV, Paragraph 2, of the Policy. (u., Ex. 11.) 

In its disclaimer lcttcr, I owcr agreed to represent delcndants in the uriderlying action 

pending a dcterminatjoii of the propriety of its disclaimer in a declaratory judgment action. 

While Towcr originally liled a declaratory judgmcnt action against d c h d a n t s  in 2005, it decided 

not to prosecutc that action becausc ol‘ the possibilj ty tlial the uiiderlyiiig action would be 

dismissed. It coiitiiiued to hold off pursuing the dcclaratory judgment action pending decision on 

its motion for suininary Judgment in the underlying action, illchiding the subsequent appeal of lhe 

trial court’s partial dcnial olits motion. (Afr. ol‘ Joseph Wicncr, I T [  28-38.) Not until 2008, 

when the appellate court aIlinned the trial court’s denial, d id  Tower then decide to commence a 

iicw dcclaratory judgmciit action against dcfcndants, as its time to movc lbr a j uclgment by 

’ Whilc Tower claims that it tirst rcceived notice of Lhc claim on Noveiiibci- 4, 2004, defendants 
contend tliat Jcl-scy Link is an authorizcci agent o f  ‘I’ower and thus the noticc given to Jersey Link on 
November 1 , 2004 cffectuakd notice on Tower, 
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deliiult had cxpired. (M., 11 39.) 

‘(‘he standards l‘or suiiiiiiary judgment are wcl I settlccl. ‘The movant iiiiist tciider evidence, 

by proof in admissible limn, to establish thc cause of action “surliciently to warrant the court as a 

matter ol‘law in directing judgiiient.” (CL’LR 3212[b.l; Zuckennan v City oINcw York, 49 NY2d 

557, 562 [ 19801.) “Failure to make such showing requires dcnial of the motion, regardless of the 

suftlciency of the opposing papers.” (Wiiietlrad v .New York Unjv. Med, Ctr., 64 NY2d 85 I ,  853 

[ 1985 I . )  Once such proof has been offered, to defeat sum-riaiy jLidgincnl “thc opposing party 

must ’show l k t s  sullicicnt to require a trial of any issue ofhc t ’  (CPLR 321 2, subd. [b]).” 

(Zuckcrlnan, 49 NY2d at 562.) F~irthcrmore, surnniaryjudgmcnt may not be avoided based on a 

claimed need for discovcry unless some evidentiary basis is oflered to show that discovery may 

lead to relevaiit cvidencc. (Bailey v New York City ‘I‘ransit Auth., 270 AD2d 156, 157 [ l”  I3ept 

20001 .) 

Insuraiicc Law $ 3420(d) provides that whcrc a liability insurer disclainis liability for an 

accident occurring in this State, “it shall give written notice as soon as is reasoiiably possible of 

such disclaimer of liability or dcnial of coverage to tlic insured and the injured person or any 

otlier claiinant.” I t  is settled that “tirncliness of an iasiircr’s disclaimer is measured lroin the 

point in time whcn the insurcr first lcarns ot‘the grouiids Ior  disclaimer of liability or denial of 

coveragc. Moreover, an insurer’s explanation Ijfor iis dclay] is iiisullicicnt as a iiiatter of law 

wherc the basis I‘or denying coverage was or  s11ould havc been rcaclily apparent bcfore the onset 

ol‘the delay.” (First Fin. 111s. Co. v .Jetco Chnlr. C1orpa.., 1 N Y 3 d  64, 68-69 [-2003] Linterrial 

quo tation marks and citations ornjttcd] .) 

I Icrc, the basis lor the disclaimcr, delcndants’ delay in notifying ‘I’ower of the occurrence, 

became readily apparcnt o i i ,  or shortly aftcr, the date that ‘I’ower rcccived riotice o f  the 
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occ~irrc~icc and 01’ thc su~~iriions and complaint i n  tlic ~indcrlying action. In particular, both tlic 

notice of occurrence and the accompanying complaint clearly state that the accident occurred at 

del‘cndaiits’ premivx and set h r th  the date on which the accidciit occurred, which was two 

months prior to tlic dale on  which Towcr receivcd nolicc. While ‘I’ower docs not dispute that it 

rccoived tlic iiotice at lcast as ofNovember 4, 2004, il claims that i t  did not havc tlic inforniation 

oii which to disclaini until Novcmhcr 8, 2004, when it rcccived ;i fax l i om clct‘endant Mallory 

which showed tliai defciiclants wcrc awarc ofthe accident the day that it  occurred. (Tower’s 

Motion, Ex. (.’.) Even assuming that ‘I’ower nceded this inrormation to detcrniirie whether to 

disclaim, Tower Pails to provide a sufficient explanation Ibr its dclay jii  disclaiming coverage 

from November 8 on, and makes no showing in supporl of its assertion that it Iiad a “need lo 

condircl an investigation bcforc detcrmining whether to disclaini.” (See Wcsl 1 6Ih St. Tenants 

C‘orD. v Public Serv. Mut. Ins. Co., 290 AD2d 278, 279 [ l q t  Dept 2002J. lv denied 98 NY2d 605.) 

1 hus, its dclay in not disclaiming coverage until Ikccmber 2, 2004 was mreasoiiable. (Scc e . ~ ,  

Milbank 1 lous. Dev. 1:uiid v lioval Indem. C‘o., I7 AD3d 280 11” I k p t  2005 1 [GO day delay in 

disclaiming covcragc based on  untimely notice 01.111~ occuucncc held un~.easonablc as a nialter 

orlawl; 2833 Third Avc. Redly Assocs. v M ~ K L I S ,  13 AD3d 329 [ l “  Dcpi 20041 137 days held 

uiireasonahlc where grouiicls for disclaimer were evidcnt horn thc face of tlic late notice of 

claim]; West 16“’ St. ‘l’ciiants Corn., 290 ATXd 278, supra [30 day delay il l  disclaiming on Iatc 

notice groimd Iiclcl uiireasonahlc as a matter or  law]. C‘oiiiparc Wausau BUS. Ins. Co v 1280 

I3roadwaiy Ticnlty C‘o. 1,T C’, 47 AD3d 549 11’‘ I3cpt 2008 1 124 day dclay held rcasonablc wherc 

plaiiitif~‘misl.cprcscntcci when he h t  leariicd of accidciit and IluIcd to disclose such knowlcdge 

For two years I .) 
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de l-endants. 

Accordingly, it  is hereby ORDERED that the summary judgment motion of‘l’ower 

Insurancc V o i n p n y  ol‘ New York for a declal-atoly judgment is denied; and it is firt1icr 

( 1 I< I) ld<LU, A T I 1  U TI G ED, and TI EL’ L AR ED that 1’0 w er 112 surance C om pa t i  y o l Nc w 

York is obligated to dci‘end and indenlllify dei’endallts NHT Owncrs, I , K  and Mallory 

Management C‘c7t-p in tlic underlying acljon agaiiist them cntitlccl liiccio v N I l‘r (Iwncl-s, I,LC, et 

A, (Suprenic Court, Kings County, Index No. 32 163104); and i t  is liirthcr 

01113I3ltkD that the branch ol’ Tower Insurance Company oi‘Ncw York’s motion to 

dismiss the counterclaim ol‘derendanls Nfl‘l’ Owners, LI,r and Mallory Managclllcnt Corp. is 

grantccl; and it is further 

~ )Kl ) l+~KEl l  that the cross-motion for summary judgnient oL‘dcl’c~ldants NFI‘I’ Owners, 

I , I  .C’ and Mallory Management C’nrp. is granted to the cxtcnt of-dismissillg the complaint. 

‘ihis constilules the decision, order, and judgmcnt of the court. 

Dated: New Yo&, New York  
June 11, 3010 
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