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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IAS PART 11 

MICHAEL REYNOSO, 
Index No. 1 04 127108 

Plaintiff, 
- against - 

RAVE RESTAURANT INC., d/b/a HUlUEY’S BAR, 
and SEAN CUMMISKY, 

Defendants. 
X ___________________________11111_1_1____--_-___----------------------- 

JOAN A. MADDEN, J.: 

Defendant Rave Restaurant Inc., d/b/a Hurley’s Bar (“Rave”) moves for summ 

judgment dismissing the complaint against it (motion seq. no. 001). Plaintiff Michael Repiso 

(“Reynoso”) opposes the motion, and separately moves, by order to show cause, for an order 

allowing him to supplement his opposition to Rave’s motion for sumnary judgment (motion seq. 

no. 002).’ Rave opposes the relief sought in the order to show cause. For the reasons set forth 

below, Rave’s motion for summary judgment is denied, and Reynoso’s motion to supplement his 

opposition is granted. 

BACKGROUND 

7 -  

This action arises out of personal injuries sustaincd.by Reynoso on April 13,2007, at 

approximately 3:30 am, when he was assaulted at Hurley’s Bar (“Hurley’s) by another patron, 

defendant Sean Cummisky (“Cummisky”). Reynoso seeks damages against Rave, as the owner 

and operator of Hurley’s, for allegedly serving Cummisky alcoholic beverages when he wm 

visibly intoxicated in violation of the Dram Shop Act and the Alcoholic Beverage Control Law. 

Reynoso also seeks damages for negligence. 

Motion seq. no. 001 and 002 are consolidated for disposition. 
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The record reveals the following. On the evening of the incident, Reynoso went to 

Hawaiian Tropic Zone, a bar where three of his friends worked. He was there from 8:30 pm to 

around 12:45 am and had a few dr inks during that time. Sometime between 12:45 am and 1:00 

am, Reynoso, his friends who worked at Hawaiian Tropic Zone, and a few of their co-workers 

left and went to Hurley’s Bar, arriving by around 1 : 10 am. Reynoso testified that they were at 

Hurley’s for 2 to 2 !4 hours before the incident occurred, and during that time, Reynoso had 

more drinks, Curnmisky testified that he decided to go to Hurley’s between 2:30 am and 3:OO 

am and was there only for about ten minutes before the incident occurred. Cummisky’s 

testimony in this regard is consistent with the testimony of Benjamin DeVuyst (“DeVuyst”), the 

bartender at Hurley’s that evening. Cummisky stated that he had had four beers at home, 

starting around 12:OO am, but that he was not drunk and did not have any drinks at Hurley’s. 

DeVuyst testified that he did not serve Cummisky at Hurley’s that evening and, firher, that 

Cummisky did not appear to be intoxicated. 

Reynoso did not observe Cummisky inside the bar. However, two of his friends, sisters 

Sarah Schultz (“Sarah”) and Kristen Schultz (L‘Kristen”), stated in their affidavits that they 

observed Cummisky for about ten minutes. Both stated that Cummisky was loud and acting in 

an aggressive manner. Both also stated that Cummisky wm holding a beer and sitting at a table 

with drinks and beer bottles on it. 

Testimony of the events just before the incident differs among the parties. Reynoso 

testified that his friend Sarah came back to their table, her face red, and said, “I just got 

smacked.” She pointed out to Reynoso who had done it, and Reynoso moved towards the front 

ofthe bar to find out what was going on. Reynoso does not remember how he received his 

injuries, but he did state that he never made it outside. 
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Sarah stated in her &davit that she WFIS speaking with another of Reynoso’s friends, 

Jose Carrion, when they were approached by Cummisky. According to Sarah, Cummisky was 

speaking “in a very aggressive manner” and was following Jose as he began to walk away, 

toward the front of the bar. Sarah then saw Cummisky choking Jose, and when she asked 

Cummisky to stop, Cummisky slapped her. Kristen also stated in her affidavit that she observed 

Cummisky choking Jose and then slapping Sarah. Sarah stated she went back to tell Reynoso 

what was happening, and’ Reynoso moved to go help Jose. Sarah then saw Cummisky punch 

Reynoso in the face, and Reynoso fell to the ground. Sarah stated that this occurred as Reynoso 

was opening the inner door of the bar, which leads to a vestibule, which then leach to the outer 

door. Kristen did not observe Reynoso being punched. Sarah then saw Cummisky “kicking” 

Reynoso in the head, while Kristen saw Cummisky “stomp” on Reynoso. Kristen observed this 

“stomping” while Reynoso was on the floor of the vestibule area. 

Cummisky’s version of events is different. Cummisky testified that he went to Hurley’s 

to meet a friend; Cummisky’s cousin was there as well. Upon meeting his friend, Cummisky 

threw a few punches to his fiend as a joke. Cummisky testified that the problem began at this 

point, when he heard one of Reynoso’s friends (Jose) say “look at the white boy, he thinks he’s 

tough.” Cummisky assumed Jose was referring to him. Cummisky testified that Jose asked him, 

“Is there a problem?” and that they had some words. Cummisky stated that Reynoso then cane 

up to them and asked, “What’s the problem?” Jose suggested that they all go outside and discuss 

or settle it. According to Cummisky, when they were two steps out of Hurley’s, Jose threw a 

punch at him. Cummisky’s cousin then got involved with pushing Jose away. Cummisky stated 

that Reynoso came out throwing punches at Cummisky, and Cummisky responded by hitting 

Reynoso in self-defense. The hit knocked Rey~loso to the ground, Cummisky denied kicking or 
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stamping on Reynoso after Reynoso was on the ground, and posited that marks on Reynoso’s 

face came from the sidewalk, not his (Cummisky’s) shoe. 

DeVuyst, meanwhile, testified that he did not see or hear any of the alleged events of that 

evening. DeVuyst testified that he saw Cummisky come in but did not talk to him at all, He saw 

Cummisky meeting up with a friend. He did not think Cummisky looked intoxicated. He did 

not Serve Cummisky with any alcohol, but did serve Reynoso. He WBS unaware of the incident 

until it was over, at which point he went to take a look at the situation and saw Reynoso on the 

ground outside. DeVuyst testified that someone in the bar, a patron, called the police. 

The police arrived shortly after the incident and Cummisky was arrested for assault after 

bekg identified by Jose. At the time of his arrest, the police reports list Cummisky’s physical 

condition as intoxicated. Cummisky eventually pleaded gdty to second degree assault, received 

five years’ probation, and entered a residential alcohol program. In pleading guilty, it was 

admitted that Cummisky’s intoxication ww a contributing factor to the assault. 

As a result of the incident, Rcynoso suffered severe head injuries which required a 

craniotomy and over twenty staples in his skull, and suffered permanent brain damage. 

Rave argues that summary judgment is warranted in its favor as there is insufficient 

evidence demonstrating that Cwnmisky was visibly intoxicated and served or provided with 

alcohol for the purposes of the Dram Shop Act. It further argues that the common law 

nqligence claims are without merit as the altercation WBS the result of a sudden and 

unforeseeable act by Cummisky, and occurred outside of the premises. 

Reynoso opposes the motion, arguing that evidence that Cummisky wa loud and acting 

in an aggressive manner creates a factual question as to whether Cummisky was visibly 

intoxicated. Reynoso also argues that evidence that Cummisky was seen holding a beer bottle 
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and sitting at a table where there were many glasses and beer bottles creates a factual question as 

to whether Cummisky wm served or provided with alcohol while at Hurley’s. Moreover, 

Reynoso argues that the same evidence creating a factual question of Cummisky’s visible 

intoxication also creates a factual question as to whether the staff of Hurley’s knew or should 

have known that the safety of its patrons was in jeopardy, Reynoso also argues that the record 

shows that the incident occurred inside of the premises. 

In reply, Rave argues that the affidavits of Sarah and Kristen Schultz should be rejected 

in view of their lack of experience “in the area of inebriation recognition” and, in any case, that 

their statements are insufficient to defeat its summary judgment motion. 

While Rave’s summary judgment motion was pending, Reynoso moved, by an order to 

show cause, for an order allowing Reynoso to supplement his opposition to Rave’s motion for 

surnmary judgment with an affidavit from Aldo Barrio (“Barrio”). In support of the motion, 

Reynoso states that after Rave made its motion, he met with his lawyer to discuss strategy to 

oppose the motion. According to Reynoso, at that time he mentioned to his lawyer “the names 

of several witnesses, including Kristen and Sarah Schultz and Jose Carrion.” Reynoso Aff., 7 3. 

He also told his lawyer that ‘%there were several other people there at the bar, but me] could not 

remember their names, and that [he] would attempt to fmd out by through mutual friends.” Id, 

Reynoso also stated that he “suffered a very extensive brain injury as a result of the assault, 

requiring emergency surgery,” & at 7 4, and that since the incident his “memory is not the 

same” and he forgets “familiar names and addresses.” Ig, at fi 5 .  He stated that he located Aldo 

Barrio through a friend and that he knew Mr. Brrrrio “had been a bartender at the Hawaiian 

Tropic Zone and was friends of the Schultz sisters and Jose Carrion, [and] that he spoke to Mr. 

B d o  for the first time since [the April 13,20071 assault on January 23,2010.” Ig, at T[ 6 .  
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In his affidavit, Barrio states that he h e w  Reynoso through his job as a bartender at 

Hawaiian Tropic Zone, where Sarah and Kristen Schultz, and Jose Carrion were employees. He 

stated that Reynoso “would come into [Hawaiian Tropic Zone] on a regular basis and we 

occasionally would socialize after working hours.” Barrio AfK, 7 2. On the night in question, 

Barrio stated he went to Hurley’s at around 2:OO am with his girlfriend. They sat at the end of 

the bar, twelve to fifteen feet away from Cummisky. Barrio stated he “had an unobstructed view 

of Mr. Cummisky. I saw him grasping a Coon Lite beer in both of his hands and I believe I also 

saw money on the bar in front of him.” Ig, at 7 5 .  About an hour later, Barrio observed 

Cummisky “acting in a very aggressive and hostile fashion” and “belligerent” towards Sarah 

Schultz. Barrio described Cummisky as “loud, aggressive, and confrontational and his speech 

w u  slurred.” Zg, at 7 6. Barrio also noted that as this time, Cummisky had a highball glass in 

one hand. Cummisky tried to strike Sarah. Rtynoso came to Sarah’s aid. Shortly after, 

Cummisky “began pummeling ~ e y n o s o ]  in the head and [Reynoso] fell to the floor.” 19, at 17. 

Cummisky then repeatedly kicked Reynoso in the head. Barrio also stated that he knew the 

bartender at Hurley’s, DeVuyst. Banio recalled asking DeVuyst if he waa going to do anything 

“[a]s this violent scene began to escalate.” Ig at 7 8. Barrio recalled DeVuyst’s answer as being 

“*It’s not my job.”’ Ig, 

Rave opposes Reynoso’s application to permit Reynoso to supplement his opposition to 

Rave’s motion for summary judgment with Barrio’s Hidavit, on the ground that Barrio is a non- 

party notice witness whose affidavit is being offered after the filing of the Note of Issue. 

Additionally, Rave argues that Barrio’s affidavit should not be allowed because Reynoso did not 

previously identify Barrio as a witness in response to Rave’s demand for identity of witnesses. 

In any event, Rave argues that Barrio’s affidavit is insufficient to raise a triable issue of fact. 
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DISCUSSION 

The court Will first consider whether Reynoso shou e permitted to supplement his 

opposition with Barrio’s affidavit. When a plaintiff submits an affidavit from a non-party 

witness who could not previously be located, or was otherwise unavailable, such an affidavit has 

been permitted to be used in opposition to a summary judgment motion. & ~ W P S Y Y ,  

Countv Neon Si00 Corp,, 276 AD2d 406 (1st Dep’t 2000); Tesa v. 

City of New York, 184 AD2d 42 1,423 (1 st Dep’t 1992). Here, Barrio could not be located since 

as a result of the memory loss caused by his injuries, Reynoso could not recall that Barrio was at 

Hurley’s on the night of the incident. Notably, there is no dispute that Reynoso was 

hospitalized for nearly one month following the incident or that a craniotomy was performed to 

relieve swelling in his brain, and that Rcynoso has suffered significant memory loss since the 

incident, both about the incident and 

circumstances here warrant permitting Reynoso to supplement his opposition to the summary 

judgment motion with Barrio’s &davit. 

Authofltv of 

I 

his day-to-day life.2 Thus, the court finds that the 

In reaching this conclusion, tbe court has considered ez v, Ngw YQ& Citv Hous. 
&I%,, 304 AD2d 468 (1st Dep’t 2003) and Redtv. hc,, 67 AD3d 424 (1st 

Dep’t 2009), cited by Rave in oppositiw, and has found that these cases are not controlling here. 

Significantly, in both of these cases the plaintiffs provided an excuse for the failure to previously 

disclose the witnesses at issue and the witnesses’ statements contradicted the deposition 

testimony given by each of the plaintiffs, In contrast, in this case, Reynoso’s memory loss 

zIn this connection, the court notes that a plaintiff unable to testify due to memory loss of the 
events of the incident in question “is not held to as high a degree of proof in establishing his 
right to recover for injury as is a plaintiff who can describe the events.” Sawver v, IDreis & 

(1971). 
Co., 67 NY2d 328,333 (1986), citing 28 NY2d 228 
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provides an excuse for his failure to identify Barrio earlier and, as indicated below, Barrio’s 

statements are not inconsistent with Reynoso’s deposition testimony. Furthermore, to the extent 

the submission of Barrio’s affidavit following the filing of the note of issue may be considered 

%I additional pre-trial proceeding” warrantmg a finding of “unusual or unanticipated 

ckcumstances” under 22 NYCRR 8 202.2 1 (d), the court frnds that Reynoso’s memory loss 

constitutes an unusual circumstance. Accordingly, the court will consider the supplementary 

affidavit of Aldo Barrio in determining the summary judgment motion. 

On a motion for summary judgment, the proponent “must make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

material issues of fact fiom the case.. .”. W i n e d  v. New York Univ. Med, CXL, 64 NY2d 851, 

853 (1985). Upon such a showing by the proponent, the burden of proof shifts to the party 

opposing the motion to establish with evidentiary proof that material issues of fact exist which 

require a trial. & Alvarcz v, Pros-, 68 NY2d 320,324 (1986). 

General Obligations Law $ 1 1-101, also known 89 the Dram Shop Act, makes a 

defendant who “unlawfully” provides alcohol to another person liable for injuries resulting from 

that person’s intoxication. Under Alcoholic Beverage Control Law 6 65(2), it is unlawful to 

provide an alcoholic beverage to a person who is visibly intoxicated. 

Here, in support of its motion for summary judgment, Rave relies on testimony from 

DeVuyst and Cummisky to argue that Cummisky was neither visibly intoxicated nor provided 

with alcohol while at Hurley’s on the night in question. This evidence is sufficient to shift the 

burden to plaintiff to produce proof to raise a triable issue of fact. See Alvmz. at 324. 
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Reynoso has met this burden based on the three non-party witness affidavits from Sarah 

Schultz, Kristen S~hul tz ,~  and Aldo Barrio. In particular, in their affidavits, Sarah and Kristen 

Schultz both stated that Cummisky appeared intoxicated, spoke in an aggressive manner, in a 

loud voice, and made excited hand gestures. Both obsented Cummisky carrying a beer and 

sitting at a table “filled with drinks and beer bottles.” & Aff. of Sarah Schultz, at 2, and Aff .  of 

Kristen Schultz, at 2. Additionally, both stated that Cummisb’s “aggressive manner” continued 

for about ten minutes. Both indicated that Cummisky had slapped Sarah, an event Reynoso had 

indicated in his own testimony. 

In addition, contrary to Rave’s position, the statements in the affidavits may be 

considered by the court as they amplify rather than contradict Reynoso’s deposition testimony. 

&g v. Prvcg, 276 AD2d 3 14 (1st Dep’t 2000) (denying summary judgment when 

allegations by plaintiff in opposition to the motion, though more detailed, did not contradict her 

22 1 AD2d 60 1 (2d Dep’t 1995) (court did not earlier deposition testimony); 

err in considering affidavit which did not contradict plaintiffs deposition testimony); 

t .  

on H Q S ~ , ,  268 AD2d 318,320 (1st Dep’t 2000). 

Barrio’s statements also do not contradict Reynoso’s deposition testimony and raise 

triable issues of fact precluding summary judgment. Barrio observed Cummisky holding a beer, 

holding a highball glass, acting “loud, aggressive and confrontational,” observed an argument 

between Cummisky and Sarah, saw Cummisky attempt to strike Sarah with his fist, saw Reynoso 

come to Sarah’s aid, and ultimately observed Cummisky knocking Reynoso to the flow and 

’ Rave argues that Kristen Schultz was not timely identified as a witness as her name was not 
induded in Reynoso’s first response to Rave’s discovery demands, but was only identified in 
Reynoso’s amended response filed after the note of issue was filed. This argument is unavailing 
as Reynoso identified Kristen Schultz as a potential witness during his deposition. See. e,& 
9 . 7 AD3d 451 (1st Dep’t 2004). 
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kicking Reynoso repeatedly in the head. Barrio stated that “it was clew to me that Mr. 

Cummisky was intoxicated.” Barrio also stated that Cummisky’s speech was slurred. 

In addition, contrary to Rave’s position, the opinion of a lay witness as to whether a 

person was intoxicated is probative. See Ryan v, Big 7. C m  ,210 AD2d 649,651 (3d Dep’t 

1994), citing AJJm v, Ke vstQne 

NY2d 899 (1981). &g &Q m e  v, Tower E. Rest,, 37 AD2d 836 (2d Dep’t 1971) (lay 

witnesses “may testify categorically that [a person] was sober or intoxicated.”). It is not 

’ 52 74 AD2d 992 (4th Dep’t 1980), w~eal d i e  . .  . .  

necessary for the plaintiff to provide direct proof of visible intoxication; circumstantial evidence, 

including eyewitness testimony, is sufficient to raise the issue of whether B persoh appeared to 

92 NY2d 396,401 (1998). In this case, S4a.h and be intoxicated. &g Adamv v , m  

Kristen Schultz’s observations as lay witnesses me sufficient to raise an issue of fact regarding 

Cummisky’s visible intoxication. 

. .  

As for Barrio, since he is a bartender, trained to spot the signs of intoxication, (Barrio 

Af€., 76), he arguably qualifies as an expert. In any event, as B lay witness his atements would 

be sufficient to raise an issue of fact as to whether Cummisky was visibly intoxicated. 

Moreover, the police repom regarding the incident indicate that Cummisky ww 

intoxicated at the time of the incident. Specifically, on both the arrest report and OLBS Printout, 

Cummisky’s physical condition is listed as “intox alcohol”. Moreover,, the Datasheet 

Information sent to the District Attorney’s office includes supplemental facts that Cummisky 

was ‘‘extremely intox: odor of alc[ohol], swaying on feet, bloodshot eyes.” These observations 

were made by the police shortly after the incident. Together, the h e  eyewitness affidavits and 

the police reports raise an issue of fact as to whether Cummisky appeared to be intoxicated while 

at Hurley’s. 
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The next issue is whether Reynoso has countered Rave’s showing that Cummisky was 

not served with alcohol at Hurley’s on the night at issue. On a motion for summary judgment, 

“all reasonable inferences must be clmwn in favor of the non-moving party”. CSutierrcz Y. Ne W 

York Citv Trms it a 59 AD3d 260,261 (1st Dep’t 2009). Additionally, where “conflicting 

inferences may reasonably be drawn from evidence, a question of fact is presented for resolution 

by the jury.” -ifLife h, Co, , 69 NY2d 916,918 (1987). Thus, although both 

DaVuyst and Cummisky testified that Cummisky WBS not served alcohol, this evidence is not 

conclusive. Notably, the court cannot make a determination on issues of credibility, for “it is 

well settled that issues of credibility cannot be resolved on a motion for summary judgment.” 

&y&g v, Citv of New York, 2009 N.Y. Slip Op. 3 3 0 4 1 0  (Sup. Ct., N.Y. County, Dec. 23, 

2009), citing a ’ v , 16 AD3d 220 (1st Dep’t 2005) (“issues af 

witness credibility . . . cannot be resolved on a motion for summary judgment”) and citing Smtos 

Y , o  Serv. ,hdus., h~,, 295 AD2d 2 18 (1 st Dep’t 2002) (“issues as to witness credibility are 

not appropriately resolved on a motion for summary judgment”). 

Here, the evidence submitted by Reynoso, inoluding the statements of Sarah Schultz and 

Kristen Schultz, that they saw Cummisky holding a beer bottle and sitting at a table with many 

drinlcs and beer bottles, and Barrio’s statement that he saw Cummisky holding a Coon Lite beer 

and money on the bar in front of Cummisky about an hour before the incident, and saw 

Cummisky holding a highball glass just before the incident, are sufficient to raise factual issues 

as to whether Cummisky was served alcohol at Hurley’s. 

With respect to the negligence claims, the court finds that the record is sufficient to raise 

factual issues. As the owner of a public establishment, Rave owes a duty to exercise reasonable 

cart to protect its patrons from injury, including a “duty to control the conduct of third persons 
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on their premises when they have the opportunity to control such persons and are reasonably 

aware of the need for such control.” J I ’ M c o  v, Chn ‘stie, 71 NY2d 76,85 (1987). In this case, 

DeVuyst stated that Cummisky did not appear to be a danger to other patrons, and there was no 

hdication that an assault would occur. Accordingly, the burden shifts to Reynoso to raise a 

triable issue of fact with respect to the negligence claims. Reynoso satisfies this burden by 

providing affidavits from Sarah and Kristen Schultz, stating that Cummisky was being loud and 

acted in an aggressive manner, Cummisky choked one of Reynoso’s companions and slapped 

another before attacking Reynoso. Likewise, in his affidavit Barrio stated that Cummisky WBS 

“loud, aggressive and confrontational,” “acting in a very aggressive and hostile fashion,” 

c‘btlligerent,’’ attempted to strike Sarah Schultz, and that the events leading to the assault were 

escalating, not sudden. During this escalation, Barrio’s af3Yavit described asking DcVuyst if he 

would intervene in the conflict, with DcVuyst’s response being, “It’s not my job.” This evidence 

is wfficient to raise an issue of fact as to whether Rave’s employees knew or should have known 

of an impending danger due to Cummisky’s behavior. 

The remaining issue concerns where the incident took place. It is well established that 

“liability may be imposed only for injuries that occurred on defendant’s property, or in an area 

under defendant’s control, where defmdmt had an opportunitjl to supervise the intoxicated 

guest.” D ’ a  71 NY2d at 85. Cummisky and DeVuyst agree that the incident occurred 

outside of the bar. However, Reynoso stated that he never made it out of the bar. The Schultz 

affidavits offered by Reynoso place the location of the incident in the vestibule area between the 

inner and outer doors of the bar. Barrio’s Hidavit does not specify where inside the bar the 

incident took place, but states that Reynoso ww knocked to the floor and was still on the floor 
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I 

c 

when the ambulance came, This conflicting evidence is sufficient to raise a question of fact for 

the jury BS to where the incident occurred. 

CONCLUSION 

For the reasons stated above, it is hereby 

ORDERED that Reynoso’s order to show cause to supplement his opposition to Rave’s 

motion for summary judgment with the &davit of Aldo Barrio is granted (motion seq. no. 002); 

and it is further 

ORDERED that the motion for summary judgment by defendant Rave Restaurant Inc., 

d/b/a Hurley’s Bar (motion seq. no. 001) is denied; and it is further 

ORDERED that counsel for the parties shall appear for a pretrial conference in Part 1 1, 

/ 
room 351, at 60 Centre, New York, NY on June 10,2010 at 3:OO pm. 1 

DATED: May Id ,2010 
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