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SCANNED ON 611712010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK CQUNW 

ll MOTION DATE g* 17.4- 
MOTION 8EQ. NO. @ 3 
MOTION CAL. NO. - 

PARTIAL SUMMARY JUDGMENT on thlr motlon toltor 

* Exhlbb ... I- 
.. 
6 

!b ag 
P iE 
Q Q  

ha instant motion (scqucnca 003) and oross motion arc decided in accordance with the annexed 
lamorandun Dcciaion. It is hereby 

ORDERED that the part of plaintiff 22 CPS Owner LLC's motion, pursuant to C P U  
2 12, for partial 9 u m ~ ~ f y  judpent in its favor on its second and third causes of action is 
ranted; and it is further * 

ORDERED and DECLAlRED that the penthouse apartment in the subject building 
mtcd at 22 Central Park West, New York, New York is exempt from rent stabilidon 
sveragc, is granted, and the second and third c a w s  of action arc hereby sevmd and the Clerk 
Pthe Court is directed to enter judgment acoordingly; and it is further 

ORDERED that thu part of plahWs motion, pursuant to CPLR 3212, for partial 
mmmyjudgrncnt on its sixth causa of action for use and occupancy as against defendant Julia 
' e r  ia also granted, and a hawing is to be held regarding the amount to be paid by Julia to 
laintiff for use and occupancy, and tho motion is otherwise denied; and it is further 

ORDERED that upon ali the papers and proceeding8 hereofom had, the court refers & 
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ORDERED that counsel for the plaintiff ahall, within 30 days from the date of this order, 
s m e  a copy of this order with noticc of entry, togcthH with a complctcd Wonnation Shaat, 
upon the Special Refcm Clerk in the Motion Suppott Office in Rm. 1 19 at 60 Ctnm S m t ,  
who is directed to place the issue of usc and occupancy on the calendar of the Sptcial Refm's 
Part (Part 50 R) for the earliest conveniant W ;  and it is further 

ORDERED that defendant Carter Management Corporadon's cross motion, pursuant to 
CPLR 2005 and 3212 (d), for 8n order vacating its default in answering the amendad summom 
and complaint, and permitting it to answer and appaar in this action, as wcll rn for an order, 
pursuant to CPLR 321 1 (a) (7), dismissing plaintiffs fifth cause of action sounding in breach of 
the implied covenant of good faith and fair dtaling as against it is granted, and this c a w  of 
d o n  is severed and d i s m i s d  aa against this defendant, and the Clerk of the Court shall entar 
judgment accordingly; and it is m e r  

ORDERED that counscl for plaintiff shall wrve a copy of this order with notice of entry 
within twenty (20) days of entry on all qounsal; and it is m e r  

ORDERED that tba action shall continue. 

Dated b 4. IO ENTER: 

Check one: Cl FINAL 01SP0SITION 
Check If approprlata: DO NOT POST OREFERENCE 
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-againat- 

Plaintiff 22 CPS Owner LLC moves, pursuant to CPLR 3212, for pardal summary 

judgment in its favor on its first, second and third c a w s  of action seeking, inter alia, a 

declaration that the penthouse apartment (the penthouse) in the subject building locatad at 22 

Central Park West, Naw York, New York (the building) is exempt from rent stabilimtion 

. coveraga. Plaintiff also moves, pursuant to CPLR 3212, for summary judgment 00 its sixth 

caw of action for use and occupancy as against defendant Julia Carter (Julia), and, pursuant to 

CPLR 3215, for the entry of a ddault judgment on its fourth cause of action for recovery of 

chattel against defendant Carter Uanagmcnt Corporation (Carter). 

Defendant Carter cross-movers, pursuant to CPLR 2005 and 3212 (d), for an order 

vwting its default in answering the amended summom and complaint, and permitting Cartcr to 

answer and appear in this action. In addidon, Cartcr cross-moves, pursuant to CPLR 321 1 (a) 

(7), for an order dismissing plaintiffs fifth cause of action sounding in breach of the impIicd 

covenant of good faith and fair dealing as Sgainst it, on the ground that plaintif€ failed to state a 

caw of action upon which relief may be grantad. 
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BACKGROUND 

Defendant Julia is the rant-stabilized tenant of the penthouse in the subject men-stow 

hi+ mixed-use building, which is located immediately adjacent to Thc Plaza Hotel. In or around 

1979- 1980, the building underwent a convmion from B primarily commercial use buildhg to a 

primarily residential use building. The conversion WELS undertakun pursuant to a net laarra 

agreement, dated Decemkr 30,1977, along with multiple le= amendments (the Master law),  

between the building’s former owner, net lessor, Western Hot& Company (Westem), and 

defendant J. Douglas Cohan, now known as Jason D. Carter (Jason). Jason became the net lessee 

of the building for a term of 30 years. 

Pursuant to the Master ltast, Jason was required to convort the building’s units on the 

sacond through seventh floors from cornmarcid to midentid we, 

Ccrtificatc of occupancy. Upon completion of these conversions, Jason wm responsible for 

leasing the convMftd residential units to bonaflde tenants. Under the terms of the Master laasc, 

Jason was also responsible for maintaining the building’s books and rtcords. 

well as obtain a new 

In or about 1979, in connection with said conversions, Jason applied for and w89 granted 

certain tax benefits pursuant to AWstrsdve  Code of the City of New York (Administnbtive 

Code) 0 1 1-243, also known as the J-5 1 program. Upon completion of the conversions, the new 

residential units in the building became subject to rant regulation. After all of the conversion 

work was completed, the building was issued a new certificate of occupancy, dated October 17, 

1979. 

Jason and Julia ware married to each other on August 26,1978. Subsaquently, Jasw and 

Julia became tenants of the building’s pafithouse. At this time, the penthouse was a duplax 
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wnaidng of one of the t h ~ ~  apartment uniha on the 8went.h floor and a new eighth floor (the 

penthouse floor) that was built at the time of the convarrsions. On September 1,1987, Jason and 

Julia entered into a rent-stabilized least with the building's then owner, 22 CPS Management 

Company (22 CPS Management) (the o r i g h l  l a ) .  Both Jason and Julia were listcd a3 tenants 

on the original lease. Unlike Jason, Julia did not have any interest in 22 CPS Managemant. 

In 1985, Jason obtainud permission from Western for the creation of a new residmtial 

unit. Thereafter, in 1987, Jason mmbincd and mnfigurcd all three units from the building's 

seventh floor and added a mozisaine level above the eighth floor level to create the present 

pthowc unit. Accordingly, a new certificat8 of occupancy, dated August 4,1989, which 

reflected thcsc alterations, was issued for the subject building. 

The building continued to m i v e  J-51 tax benefits until 1992, when the exemption 

expired and the abatement was exhausted. By An Assignment of cfround Lease, dated 

September 19,1996, Jason assigned the Master lase  to an entity known as 22 House LLC (22 

How) (the first assignment).' Jason executed the first assignment in his individual capcity as 

assignor and in his capacity as manager of  22 H o w .  

By assignment, dated March 4,2004,22 Houk assigned the Master lease to 22 CPS LLC 

(22 CPS) (the second assignment). The second assignment was executed by Carter 2003 

hvocable Trust (the Carter trust). The Carter trust is the sole member of 22 CPS. Jason and 

Julia's children ata the sole beneficiaries of the Carter trust, of which Barry Mandel, J 3 q ,  is the 

'A company known as Washington Squam Management Aasociatas managad the building from 
1998 until 2002. Themnfter, the building waa managed by Andrewa Building Corporation. 
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On October 14,2004, by bargain d sale deed, plaintiffs @0#~Sor, CP9 1 Wty LP 

(CPS 1) became the owner of the buildhg and lassor under the Master Iease, On April 7,2006, 

’ , , by bargain and sale deed, CPS 1 transWd all rights, title and htmcst in thm building to plaintiff, 

whereby plaintiff became the omer of the bclildlng iad net lessor under the Master lme, 
A ,  

41. 

C 

The odfi leaae was renewed in 2002,2004 a d  2004, batwcen 22 House and Jsson 

and Julia, and in 2007, between 22 CPS and Jason and Julia In March of 2006, Jason vacated 

the premises. Thcraafter, in Septemkr of 2006, Jason and Julia wore divorced. Notwithstanding 

bis vacatur of the penthow in March of 2006, in or about October 1,2007, Jason issued a 
1 

. purported mt-stabilized renewal lease to b l f  and Julia, w co-tenants. On April 3,2008, the 

Master 14asa expired by id own torms. 

To date, Julia is still In possession of the penthouse. Due to the instant dispute, plaintiff 

m a h W  that it has not accepted Julia’s payment of reat and/or use and occupancy ahcu  Apfl of 

2008. A review of Julia’s Income Certification Form, submittad to the New York State Division 

of Housing and Community Renewal for the 2008 filing period, m v d s  that her total income for 

each of the two p d n g  calendar yaai’s is in 8xma of $1 7S,OO0.00. Julia ia ala0 purporttd to 

be the cumnt owner of w v d  somewhat expensive properties throughout the state of New 

York. 

x 
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~~SCUSSION 

WHETHER PLAINTIFF IS ENTllLED TO SUNMAR7 JUDOMJWT ON lTS SECOND 
CAUSE OF ACTION FOR A JUDGMENT DECLARING THAT, AS PENTHOUSE 
WAS AN “OWNER OCCUPIED UNIT,” IT WAS EXEMPT FROM RENT STABILIZATION 
COVERAOE 

The Purpose and Statutory Framework of the J-5 1 Program 
I 

In the year 1955, the New York State legislature enacted Real Proparty Tax Law (RPTL) 

5 489. This law authorized cities to promulgate local laws which would provide tax incentives to 

multiple dwelling ownm for rehabilitating their properties or converting them from commercial 

to residential use (Roberts v Tishman Speyer Properties, LP, 62 AD3d 7 1,75 [ 1 * Dqt]; q@d 13 

NY3d 270 [ZOOP]). Thmwafter, the City of New York (the City) adopted Administrative Code Q 

551-2.5, now Administrative Code 5 1 1-243, which offers real propurty Eax exemptiom atld 

abatemant benefits as incentive for various rehabilitation and conversion projccts (Id). In 

furtherance of its purpose to enmurage the mation ofaffordablc and safe housing, 

Administrative Code 0 1 1-243 (i) (1) provides that the benefits of the J-5 1 program are limited to 

the ovh~ers of buildings that are subject to rent stabilization, rent control or the Private Housing 

Finance Law. Specifically, Administrative Code 6 11-243 (i) (1) states, in pertinent part: 

1. The benefits of this section shall not apply: 

(1) .., to any axit3ting dwelling which is not subject to the provisions of the 
emergcncy housing rent control law or to the city rent and rchabilitatfon law or to 
the city rent stabilization law or to the private housing finaacc law ox to any 
fcded law providing for supervision or regulation by the United States 
department of housing and urban development. 

The J-51 program mandates that buildings receiving tax bonefib are subjwt to rent 

stabihtion during the benefit period. However, the application of said rent regulation is 
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lirtreftcd. To that effctt,’Adpipistrative Code 9 1 1-244 provides that “owner occupied units” arc 

notJ subject to rent stabilization. Spifically, Adrddstmtive Code 6 1 1-244 (d) (ii) states, in 

I prtinont part: 

d. During the pdod of tax exemption or abatement pursuant to this ~ t ~ t i ~ n ,  
each of the following sball be a condition precedent to the continuation of 
the exemption andor abatement: 

(ii) 
* * *  

all dwellhg d t s ,  except owner occupied units, shall be subjcct to 
the emergency bus& rent control law or the local housing rent 
control act or the tenant protection act. 

Hac, the parties do not ditpute that J m n  sewed as the net lessee of the building. As 

’p ~ h ,  purSuant to Rent StabiIization Code W C )  9 2520.6 (i), Jason was an “owner“ of the 

building. RSC 8 2520.6 (i) defhas tu1 own& as “[a] fac owner, lessor, sublessor, assignee, net 

lessee, or a proprietary lessac of a housing 1sccomm&tion in a structure or premises owned by 8 

i ~ ~ p r a t i v e  corporation or asdociation ... or any othm p o n  or entity rewiving or entitled to 

receive rent for the use or oocupatioa of any housing accomodation, or an agent of my of the 

f0ragoiIlg.” 

As a result, pursutllit to Adminfmdve Code $11-244, which exempts from rent 

9tabilization owncracupiad units, the penthouse was exempt from rent stabilization during the 

J-51 benefits period, In addition, pursuant to Admillistrative Code 9 1 1-243 and 4 26-505, m the 

buldhg was subject to rent stabilkdon solely by vkhw of wiving tax benefits under the J-51 

program, the building ceased to be subjtct to rent stabilkation when the J-51 tax benefib expirad 

in the year 1992. 

* 

I 
Thus, plaintiff is entitled to partial summary judgment declaring that the pent4ouse was 

ownersccupicd. Accordingly, the pcntho~~~ w89 exempt from rent stabilhtion during the J-5 1 
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benefits period pursuant to Administrative Code 0 11-244, which excmpts f b m  rent StabilWon 

owntr-occupied units. 

It should be noted that defendant Julia argues that, as she WBS a named tenant on the 

originnl lease and the lease renewals in her own right, and &B she WFIS never an owner, she 

obtained rent stabilimtion rights independently of Jason, 

Plaintif€ argues that as Julia i8 Jason’s wife, and thus, she is a membcr of Jawn’s 

“immediate family,’’ pursuant to RSC 0 2520.6 fn), she fs not entitled to rent stabilization rights 

independent of Jason. However, the relationghip of Julia to Jason is not relevant to the 

discussion of whether the penthouse unit is subject to rent stabilization. To this effect, as 

Administrative Code 9 1 1-244 provides th& “owner” occupied units do not bacorne subject to 

rent stabilization during the parid of tax exemption, the statute regulates the rent stabihttion 

status of the unit itself and not of the individuals who reside therein. Accordingly, as the 

penthouse was occupied by Jason, as the net leasec, and thus, the owner of tbe building, for the 

entire tax exemption period, thu unit was exempt from rent stabilization under tha expms terms 

of said statute. 

Julia also argues that the penthouse never bacame deregulated upon the expiration of the 

J-5 1 benefits, because the punthouse lase did not contain requisite notice to the effuct that it 

would become deregulated when the J-5 1 benefit priod ended. Ad.mhistrative Code 8 26-504 

(c) provides that units in buildings receiving the tax benefits under Administrative Code 0 1 1- 

243 or 0 11-244 remain subject to rent stabilization until the first vacancy following the 

expiration of tax benefits, unless the least and each renewal lease t h m f  provides the mq~lisite 

notice that the apartment will become deregulated when the J-5 1 benefit period expires (Roberts 
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v Tfshman S'er Propevties, LP, 62 AD3d ort 71). The policy babind AdminIstrativa Code Q 26- 

504 (c) is to protect bonalflde tanants f h m  being evicted without notice fiom buildhgs receiving 

J-51 benefits. 

However, although the purported panthow laasa in this case did not possess the requisite 

deregulation notice, as q u i d  by Adminisbrativa Code 9 26-504 (c), Jason, as an owner who 

clearly had knowledge of tho facts, and Juli4 as his wife, were not the type of bonsrflde tenants 

this law WEU intended to protect. In any evat, the penthouse WEIS not subject to rent stabilhitioa 

in the fht place because it was owncr+ccupied during the J-51 period. 

Moreover, as coverage under a rent regulatory scheme is a matter of statutory right and 

cannot be conferred or created by waiver or estoppel, rent stabilization rights to the panthow 

could not be conferred simply because the penthowe lease lacked a deregulation notice (Wilson v 

One Ten Dwne Street Real@ Company, 123 AD2d 198,200 [ 1" Dept 19871; see also 546 West 

156'' Street HDFC v Smalls, 43 AD3d 7,12 [ 1' Dapt 20071). "Equitable estoppel does not 

operate to create rights othcmisc nonexistent; it operates merely to preclude the denial of a right 

claimad othmvisa to have arisen [internal quotation mark and citation omitted]" (id). 

Julia dso argues that, upon the expiration of tha J-5 1 benefits in 1992, the punthow 

continued to be subject to rent stabiuzation, bucause it wad a newly created residential unit in a 

building that WEU alrcady subject to the rent stabilization law (see Roberts v Tishman Speyer 

ProperHes, LP, 62 AD3d at 77). To this effect, Julia asserts that tbc penthouse wu cmtd in 

approximately 1986-1 987, when the penthouse was rtconfigured with the plaintiff a 

predecessor's consent. 

However, while "[tlhe RSL expressly acknowladges that a building may be subject to its 
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concurrently rcquh rent stabiliaation, tbc expiration of the J-5 1 benefits has no effect OIL th4 

&a" (fd), here, the building and all of its h i t s  thereid were subject to rant sttabilization solely 

by virtue of the building's m i p t  of J-5 1 banafits. As suuh, the penthouse's mnt-stabilizd 

s&tw ceased to continue &r the expiration of the J-51 lmmfits. 

WlElMER PLAINTIFF IS ENTIllED TO SUMMARY IUDOMlWT ON ITS THIRD 
CAUSE OF ACTION, BECAUSE, P'cfRSUANT TO R.$C 0 2520.1 1 (i) (2), THE PENTHOUSE 
CEASED BEING SUBJECT TO RENT STABILIZATION UPON JASON AND JULIA'S 
OCCUPANCY OF THE PENTHOUSE 

Pldntif€also argucs that w h a  faso4 and Julia took possession of the penthouse, the * 

panthouse ceased to be subject to rent stabibition under the owner occupancy exemption 

provisions of the Rmt Stabilization Code WE). RSC 0 2520.1 1 (i) (2) gQvems the effect of 

owner occupancy on premises subject to h t  stabilidon. This section provides that a hoiiaiag 
I 

accommodation is exempt 'from rent stabilization coverage when "the remainimg portion of wch 

dwelling is occupied by the owmr or hia or her immediate family." Here, as discwscd 

previously, pursuant t~ RSC Q 2520.6 (i), Jason, an net b, is considered sn owner. In 

addition, pursuant to RSC 8 2520.6 (n), a wife is & d d  to be "immediate family." 

Accordingly, the penthouse ex- from rent r%gdation coverage when Jason, as OWEIC~, 

wd Julia, as his mediate family, ocwpid the paathow. 

Although Julia a a w h  that she had rent stabilhtion rights independent of Jason, tw 
' discussed previously, becaw the penthow was owiimacupicd, it WBS a m p t  from the R E .  

Thu, pursuant to RSC 0 2520.1 1 (i) (2), plaintiff is mtitind to summary judgment its third 

cause of action seeking a judgment daclarlng that when Jason arrd Julia took possiession of tho 

9 I 
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penthouse, it was no longer aubjuct to mt mgulatiotl. 

WHETHER PLAINTIFF IS ENTITLED TO SUMMARY JUDGMENT ON ITS FIRST CAUSE 
OF ACTION AS THE DOCTRINE OF MERGER OF ESTATES RENDERS THE 
PURPORTED PENTHOUSE LEASE A NULLITY AS A MATTER OF LAW 

“The general rule at law with resped to merger of estates, that when a grater cstatt and 
/ 

lesser estate meet in the same parson, without the existence of an intermediate estate, the lesser is 

mtrged or drowned in the greater [one]” (Xrasner v Damcontinental Equities, Inc., 70 AD2d 

3 12,3 19 [ 1” Dept 19791) “There must always be two parties to a contracf and a pmmh to pay 

or a guaranty of a payment c w a  to be a m n w  when the promisor becomes the ownw of hia 

own promise” (Per& v Bank of America National Rssociution, 26 1 NY 2 12,2 19 [ 19331 [Court 

held that the 1- which patitiom executed himself was u~~enforceable]; Canundaigua National 

Bank & rZwst Co. v Commercial Credit CoPporation, 285 App Div 7, 10 [4th Dcpt 19541). 

In the event that the merger af estalas doctrine were to apply to the Instant caae, once 

Jason leascd the penthouse to himself, the purportad penthouse lease merged into the Master 

lease. The&, when the Master lease expired in Apdl of 2008, Jason’s lwser interest under 

the purportad penthouse lease, which merged into his greater interest under tho Mastar leasu, also 

expired in April of 2008. 

However, as sct forth by Julia, a review of the September 1,1987 lcasc (the 1987 leasa) 

bctwaon 22 CPS Management and she and Jason revds that the 1987 lease addressed the issue 

of merger. The 1987 lease stated, in partinant part: 

It is the intention of tbe parties hemto that the estate and tenancy created by this 
lease shall be, and ahall at all times remain, separate and distinct from al l  otbar 
estates or tenancies held by the tenant herein and shall not be ma@ therein 

(Plaintiffs m a t i o n  in Opposition, Exhibit F, September 1,1987 I-, at 19). 

10 

[* 12]



TIUS,  plain^ ie n& entitled to a~mrbary  judgment on its iirst cause of action staking a 

dacrlaration that the doctrine of merger of estata renders thu purported penthouse lcaaa a nullity 

I w a matter of law. In any event, as the panthouse was not subject to rent stabilization on the 

ground that the unit was owner-occupid, as discussad previously, it is not necessary to 

determine whether or not Jwn’s purported interest in the penthouse least merged with his 

intaust in the penthow under the Master lase, as this issue is now moot. Thw, plaintiff is not 

entitled to summary judgment on its first cam of action seeking a declaration that the doctrine 

of margar rsnders the purported penthouse lease a nullity as a matter of law. 

wH33HER THE COURT SHOULD ORANT PLANTIFF SUMMARY JUDGMENT 
A O W S T  JULIA ON “HE SIXTH CAUSE OF ACTION FOR USE AND OCCUPANCY 

Initially, it should be noted that, due to thu instant dispute regarding the amount of rent to 

be paid, plaintiff has not accuptcd Julia’s payments of rent since April of 2008. “[A]n occupant’s 

duty to pay the landlord for its use and occupancy of the premises is predicated upon the theory 

of quantum meruit” (Eighteen Associates, U C  v Nawim Leasing Corporation, 257 AD2d 559, 

560 [2d Dept 19991). “The award of use and occup8tlcy during the pndency of an action or 

procacding ‘accommodates the competing interests of the parties in affording necessary and fair 

pmtection to both,’ and presarvas the status quo until a f€nal judgment is rendered”’ (UMB 

Associates Y Dayan, 169 AD2d 422,422 [ ld  Dupt 19911, quoting EZi Haddud Corporation v 

RedmondStudio, 102 AD2d 730,731 [l“ Dapt 19841). 

Julia maintains that plaintiff is barrad h m  collecting w and occupancy for the subject 

promises, because the building is bchg used in violation of the building’s certificate of 

oa~upancy. To that effht, Julia asaarts that pldntiff has wed 19 of the building’s 21 r t s i d d d  
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I 
units for commercial purposm since 2006. As mch, sba tlsflcrts that her we and qjoyment of &e 

subject premises has been substantially affected by this allegedly illegal m, h addition, Julia 

allegecr various other hazardous rent-imgairing conditions, which allegedly affect her use and 

occupancy of the penthowe. As such, Julia requests that, in the event that the court grants 

plaintiffs motion for summary judgment on ita use and occupancy claim, tha amount of such use 

and occupancy be set at the rcnt under the last laase between the partius, and not at the value of 

the apartment on the free rndct. In addition, Julia requats that the payment should be 

conditioned upon plaintiff curing the various alleged hazardous conditions. 

In order to maintain the status quo until a final judgment is rendered, plaintiff is enlitld 

to summq judgment in plaintiffs favor on ite sixth mu96 of action as against Julia for rent or 

use and occupancy from April 2008 to date. Since the penthouse is exempt h m  rent rtgulatioa 

aftK a pmptr hearing, the amount of the money judgment for plaintiff shall bc dcu la td  

according to the current market rate for thc penthouse. However, a h&g is ordered to 

determine whether or not any rent-impdrhg violations do, in fact, exist; so that the staount of 

the money judgment due from Julia to plaintiff c8n be properly calculated. 

WHETHER PLAINTIFF'S FIFTH CAUSE OF ACTION AS AGAINST DEFENDANT 
CARTER FOR BREACH OF THE IMPLED COVENANT OF OOOD FAITH AND Fm 
DEALJNO SHOULD BE DISMISSED FOR FAITSIRE TO STATE A CLAIM 

Pursuant to CPLR 32 1 1 (e), a motion to dismiss, based upon CPLR 32 1 1 (a) (9, for 

failurc to state a caw of action upon which relief m y  be grented, may be made at any time 

subsequent to joinder of issue. Jn determining a CPLR 321 1 (a) (7) motion, the test is whether 

the challenged cause of action has baca sufficiently stated wiW the four cornm of the 

challenged pleading (Bank Y Ddmler Chrysler Corporation, 292 AD2d 1 18,120- 12 1 [ 1 ' Ihpt 
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20021). The c~urt’~ role ia to “accept the k t n  as allegad in the complaint as true, accord 

plaintiffs the benefit of every possible favorable inference, and dotarmine only whether the facts 

as alleged fit within any cognizable legal theory” (Leon v Martinez, 84 NY2d 83,87-88 [ 19941). 

Here, plaintiff has failad to state a muse of action sounding in breach of the implied 

covenant of good faith and fair dealing as against defendant Carter. Under New York law, within 

o v q  contract is an implied covenant of good faith and fair dealing (see 511 Wesf 232d Owners 

Corporation v Jenn@r ReaIty Company, 98 NY2d 144,153 [2002]). This covenant is breached 

when a party acts in a manner that dcprivea another party to the contract of a dght “to receive the 

fruits of the contract” (id). A claim for branch of the implied covenant is thus a clalrs for breach 

of contract (Boscorula Operating, LLC Y Nmticu Appmel, Inc., 298 AD2d 330,33 1 [ 1“ Dcpt 

20021). An essential element of any braach of contract claim is privity under the contract 

bbtwwn the plaintEand the defendant (Ssaver v Ransom, 224 NY 233,237 [1918]). 

Initially, it should ba noted that plaintif€ as& that the complaint does not assert a cause 

of action for breach of the implied covenant as against defendant Carter in the h t  place. Carter 

argues that, as the complaint asserts a claim for breach of the implied wvomnt EW against 

“defendants,” in general, it is unclear as to whether said claim was, in fact, also aasarted against 

it. 

In any event, EU put forth by cartar, the contract that was allegedly breached is idsntifkd 

in the complaint as the Master lease, which was orighally entered into by Jason and Wcstarn. 

The only defendants that plaintiff alleges were partics to the Magter lease were Jason, 22 H o w ,  

LLC and 22 CPS LLC. As a dt, plaintiff has not alleged the essential privity eicmant of ita 

breach of the implied covenant of good faith and fair dealing as against Cartcr. Thus, cartar is 
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plaintiffs fifth cause of action for b w h  of the Implid covenant of g o d  faith mid fait d d h g  

W R  PLAINTEF IS ENTITLED TO 
DEFENDANT CARTER ON ITS FOURTH CAUSE OF ACTION FOR R e C O m Y  OF 

OF DEFAULT AS AGAINST 

plaintiff maintains that, since thu Master Lmae axpirad on April 3,2008, Jason, his 

mts and Successots and Carter have failed to hun over to plahtiff certain books and records 

relating to the operation of the building d h g  the term of the Master lease. Plaintiff sealsa m 

antxy of a default judgment agraipst d d m W  Carter, declaring that plaintiff is the rigbtfhl ownar 
1 

Of said books and records and d e  C a r  to turn over the same. 
'; 

CPLR 3215 (a) providw, In perdnattt part: 

When a defendant has Wed to appnar, plead or p d  to trial in atl adon 
rached and called for trial, ... the pldndff may seek a default judgment against 
him ... Where the case is not one in which the almk can onter judgmmt, tho 
plaintiff shall apply to ths cowrt for Judgment. 

Defendant Cartm crom moves, pursuant to CPLR 2005 and 3212 (d), for an o d e  
+ -  , 

vscating its insdvcrtent default In armwrk$ the mmdd summons and complaint in this aCtiarn, 

and permitting Cartar to m e r  md uppax k this d o n .  

CPLR 2005 states in part: 

Upon an application uadnfyhg the rcq-ents of subdivision (d) of section 3012 
or suWVision (a) of rule 5015, the court shall not, as a matter of hw, be 
precluded fiom exercising its discMtion in the intcmsts of justica to excuse delay 
or default reeultinq from law office failure. 

CPLR 3012 (d) states in pertinent &nt: 

Upon application of a party, thu court m y  extund the time to appaar or plaad, or ' 
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compel the -cc of a pleading untimely w e d ,  u p  such terms as may be 
just and upon a showing of masonable excum for delay or default. 

\ The burden is on the party sbeking relief b m  default to provide a reasonable e x m  and 

to demonstrate merit to its claims andor dafensas (Navarro v A. Denkman Estate, Inc., 279 

AD2d 257,257 [l“ Dept 20011; Medimilla v Gurman, 272 AD2d 146,148 [l“ Dept 2OOOJ). It is 

within the court’s discretion to dctcmhe whether the proffered axcwe and statemmt of merit 

are aufficimt (id.). 

Here, defendant Cartcr has not appaarad in this action and over 30 days have elapsed 

since the service of the amended complaint, as required under CPLR 3012 (c), nor haa it d e  a 

modon with respect to the complaint whhh the 3 0 d y  t h e  limit. Carter blamte inadvert& and 

unintentional ovamight as the rawon for its failure to answer the complaint in a timely mannur. 

To this effect, Carter claims that it had assumed that 22 CPS, LLC’s attorneys were also 

representing Carter, and that, ody upon W e r  discussions with thesc attorneys, was their 

mpresantation of Carter clarified. Those attorneys maintain that, if they had been aware of this 

oversight, they would have simply added m e r  to the same answer that they submitted on behalf 

of Jason and 22 HOW, LLC, as the answm and defenses for Carter would have been identical to 

those of thesc defendants. 

Although plaintiff assurh that carter’s cxcuse for its default WHS insufficient, as Carter’s 

claim of law office failurn’ was not supported by a “detailed and credible” explanation (see 

CampbellJarvis v Alves, 68 AD3d 701,701 [2d Dept 20091; Brown v Bag-, 226 AD2d 

1137,1137 [4* Dept 19961 [Court noted that “[a] vague and unsubstantiated claim of law office 

failure” will not suf€ica]), Carter’s cross-moving papars sufficiently sat forth adequate dettril as to 
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the reason for the default. 

Plaintiff dso asserts that Cartar has not demonstrated a meritorious dtfensa. However, as 

d i a c d  praVio~ly, and as argued by Carter, plaintiff has not established the essential privity 

element of its breach of the implied covenant of good faith and fair dealing claim as @ 

Carter. In addition, it has not been sufficiently established that Carter wm ever involvud with the 

nzanagcmant of the building, or that it ever had access to or possession of thc books twd recards 
I 

wt issue In this case. It should also be noted that plaintif€ cannot make any claim of prejudice 

I mulling from Carter’s dekult. In any avant, rn Carter asserts, plat i f f  cannot claim my 

prejudice romlthg from Carter’s dofa&, a~ Ms action is still at a vary aarly pl-g N e ,  no 

diacovary has bccn exchanged and Cart& defenaaa am similar to those of Jason and 22 House, 

UC. In addition, plaintid was immdatoly given notice of Carter’s inadvertent failura to 

Thus, plaintiff is not entitled to an mtty of a default judgment as against defendant C a r  

on its fourth cause of action for m v m y  of chattel. In addition, this court grants Carter 

permission to answer and appear in thin action. 

CONCLUSION AND ORDER 

For the foregoing rcaaolw, it is hmby 

ORDERED that the part of plahtiff 22 CPS Owner LLC’s motion, pursuant to CPLR 

‘3212, for pdd summery j u m e n t  in ita favor on its second and third causes of action is 

mted; and it is further 

ORDERED and DECLARED that the penthouse apartment in the subject buildlng 

located at 22 Central Park West, New York, New York is exempt from rent stabilization 
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, -  

coverage, ia granted, and the socond and third c a w  of action w hureby ~ v e n d  and the Clark 

of the Court is directed to enter judgment accordingly; and it is M e r  

ORDERED that &e part of plaintiffs motion, pursuant to CPLR 3212, for partial 

summary judgment on its sixth muse of action for use and occupancy as against defendant Julia 

Carter is also granted, and a hearing is to be held regarding the amount to be paid by Julia to 

plaintiEfor use and occupancy, axK1 thc motion is otharwise denied; and it is further 

ORDERED that upon all the papars and p r o d i n g s  heretofore had, the court rehm the 

issue of u 9 ~  and occupmcy to a Special to hear and determine (CPLR 43 17 [b]) (see K e m q  v 

Keensy, 297 AD2d 606 [ 1st Dept 20021); and it is hiher 

ORDERED that counsel for the plaintiff shall, within 30 days from the date of this order, 

m e  II copy of this order with notice of entry, togather with a compluted Information 

upon the Special Referee Clerk In the Motion Support Offlca in Rm. 119 at 60 Ccntra Straat, 

who is k t d  to place tha issue of use and occupancy on the calendar of the Special Referee’s 

Part (Part 50 R) for the earliest convenient date; and it is further 

ORDEmD that defendant I Cartcr Management Corporation’s cross motion, pursutlat to 

CPLR 2005 and 3212 (d), for an order vacating its default in answering the amended summons 

and complaint, and permitting it to -war and appear in this action, as well as for an order, 
\ 

pmuant to CPLR 321 1 (a) (7), dismissing plaintiffs fifth cause of action eoundhg in breach o f  

the implied covenant of good faith and fair dealing 

action is severed and dismissad as against this defendant, and the Clerk of the Court shall enter 

against it is granted, and this c a m  of 

judgment accordingly; sad it is fhther 
I 

‘Copies arc available In Rm. 1 19 at 60 Centre Street., and on the Court’s website. 
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that the action shall canthue. 
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