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Petitioners, 
Xndex No.: 401563/09 

-against- 

N E W  YO= CITY DEPARTMENT OF 

Pursuant to Article 78 of the Civil Practice Law and 

Rules, petitioners Casaandra Robinson and Artis Robinson 

challenge tho New York City Dcpartmmnt of Housing Preservation 

and Developmant (“EiPD”) determination to terminate Caaaandra 

Robinson‘s Section 8 subsidy. P d ~ i t i O n 0 r 8  seek rainatatement of 

the subsidy. 

Caaaandra Robinson and her husband, Artie Robinson, 

raaido in the Bronx. The family’s only income is from 

Supplunental Seaurity Income. In 2 0 0 5 ,  Caaaandra Robinaon 

applied for a Sect ion  8 housing subsidy. In February 2006, HPD 

granted the aubaidy to Ma. Robinson a5 head of household. 

In 1989, Mr. Robinson warn aonvicted for committing a 

criminal sexual act in the first degree in v i o l a t i o n  of S e c t i o n  

130.50 of the N e w  York Penal Law, a class B felony. He was 

rrgistmred w i t h  the New York Sta te  Division of Criminal Justice 
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Saxviaes as a Level 2 5ex offender. Pursuant to Niw York 

Correction Law Saation 168-h(2), a person who Lm claasifiad as a 

Leva1 2 8ex offender as of Marah 11, 2002, muat rmgistar annually 

for l i f m .  

u aexual predator, a aoxually v io lent  offender or I predicate max 

offender, may be relieved of the duty to register by filing a 

petition with  the santencing court  (Correction Law Shution 168- 

0 ) .  Mr. Robinson is not designated a sexual predator, a sexually 

v io lent  offender or a predicate sex offendsr. 

However, a Level 2 sex offender w h o  is not designated 

Mr. Robinson waa listed as a m e m b e r  of the household at 

the time of thm applioation for Sect ion  8 assistance, and 

remained so at the time of HPD’s detmrmination. hdiaral 

regulations mandate that the public housing agency must 

“establish standards that prohibit admission to the  program if 

any member of the  hausehold is subject to a lifetime registration 

requirement under a S t a t e  sex offender rogistration program” 

CFR 982.553[a][2]). 

(24  

The Federal r a p l a t i o n  says nothing about 

partiaipants wha are already receiving the subsidy. 

of the HBD Administrative Plan mandates that HPD must deny 

assistance to an applioant if any member of the  household is 

subject to a lifetime aex offender registration requirement. 

Chapter 15 also  mandates that HPD tomninate aasiatanco for a 

Chapter 15 
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. 
participant if any member of tho housmhold is subject to a 

lifetime @sex offender registration rrrquiremsnt. 

After admitting t h e  Robinaons i n t o  the Sect ion 8 

program, HBD began screening appliaanta and participants of the 

program to determine if any hourehold msmbosa w m r e  subject to a 

lifetime sex offender registration requirement. 

Mr. Robinson's s t a t u e  aa a Level 2 sex offender, HOD sought 

guidance from their liason with the U n i t m d  S t a t m s  Department of 

Housing and Urban Development ("HWD") , who adviaed thmm to 

"immedirtoly take aation to tominate" the subsidy. 

Upon learning of 

HPD atlnt Ms. Robinson a P r o - t e d n a t i o n  Notice o f  

Sect ion 8 Non-compliance. Ms. Robinson requested a pre- 

termination conference, which wae held on November 6 ,  2008. HPD 

then s e n t  Ms. Robinson a Notiae of T e d n a t i o n  on Novembmr 19, 

2008, which atatod that her S e c t i o n  8 subsidy was terminated for 

failure to comply w i t h  HPD regulations.  Ms. Robinson appealed 

the deaieion, and HPD held an informal hearing on February 11, 

2 0 0 9 .  

uphalhng tho termination of Ms. Robinson's Section 8 subsidy. 

The hearing officer found that Chapter 15 of the HPD 

Administrative Plan mandates the termination of assistance to any 

household if any member af the houaahold is subject to a lifetime 

registration requirement under a State sex offmnder registration 

The hearing officer icrsuad a decision on May 2 7 ,  2009, 
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program. 

tha HPD Administrative Plan was conaistent w i t h  the HUD guidance, 

which direatad HPD to ixnmedintely terminate any household t h a t  

was mistakenly admitted to the Section 8 program dmapite having a 

member subject to the  lifetime taex offender registration 

requirement. F i n a l l y ,  the hearing officer concluded that HPD 

policy was a reasonable interpretation of Federal rogulationa. 

The hearing officer also concluded that Chapter 15 of 

Ms. Robinson and her representative made two arguments 

at the  hearing. F i r a t ,  they questioned whmther Mr. Robinaon was 

anD fact subject to a lifetima registration requiramc~nt. 

hearing officer aonoluded that 8 prepondmrance of the evidence 

indicates that Mr. Robanaon ha5 bean designated IS a Leva1 2 8ex 

offander, and ia therefore subject to a lifetime registration 

requirement. Sacond, they argued that  Mr. Robinson i a  not a 

threat to anyone due to him failing mediaal aondition. The 

hearing officer held that  the HPD policy requires mandatory 

termination of rssistanae to sax offenders subjoct to lifetime 

registration, and that he had no discretion to consider Mr. 

Robinson's mediaal circurnatancss. 

The 

Ths atarndard of review for an Article 78 procssding is 

whother the  agency datermination was arbitrary or caprioioua, or 

affected by an error of law (Matter of Coltan v .  Bbnn&n, 21 

N.Y.2d 322 [1967]). The court’s func t ion  i a  to datermine whether 
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. 
the  determination ie rational (Matter of P e l 2  v .  Board of Educ. 

of Union F r e e  School D i s t .  1 of Town@ of Scarrrdale 6 Mamaraneck, 

Wastchester County, 34 N.Y-2d 222 r19741) .  

If Mr. Robinaon is subject to a lifotirna registration 

under a Stake sox offendrar regiatration program, HPD’s 

drtermination to tarminatm Ms. Robinson’s Section 8 rent subsidy 

would not bm arbitrary or capriaiauar, or affrat-d by an error of 

law. HPD, w i t h  guidance from BUD, reasonably interpreted the 

Federal regulation to prohibit providing section 8 asaistance to 

any household with a lifetime regiatarsd sex offandsr, even if 

t h e  housrhold ha8 already bwen admitted to tha program. Chapter 

15 of the HPD Administrative Plan is a reasonabls intsrgretat ian 

o f  the Federal regulation. 

Tha hearing officer properly declined to consider 

mitigating factors, such c ~ 5  Mr- Robinson’s hea l th ,  d u m  to the 

mandatory nature of the Federal regulation. 

However, the hearing officer failed to take i n t o  

account those  parts o I  Corrections Law Sections 168-h (cited in 

the hearing officer‘s decision) and 168-0, which make clear that 

a peraon regiatered as a Level 2 sex offender, but n o t  designated 

a sexual prodator, a a~txually violent offender or a predicate 8ex 

offender, m a y  be roliaved of the duty to register a s  a sex 
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offender, and therefore is not aubfect to Chapter 15 of the HPD 

Plan 05 the HUD regulation. 

A t  oral argument, held after papima on this proceeding 

were fully submitted, thr possibility that Mr. Robinson m a y  be 

relieved of hi8 duty to rrgiatsr as a aox offender by making an 

application to tho asntencinq court was di~lcursaed among the  

aourt, pro ne petitionera and HPD’a counsel. 

record now brfore the court  does not show whether suah an 

application has since been made, and if it has, whathar it was 

granted. 

lifetime regiBtration is therefore remanded to BPD for further 

aonsidorstian in accordanucp w i t h  t h e  foregoing. 

hereby is 

N a t u = r r l l y ,  the 

The i s s u e  of whether Mr. Robinson remains subject to a 

Aacordingly, it 

ORDERED and ADJUDGED that  the petition is granted to 

the extent that the matter is remanded to HPD to detsrminsr 

whether Mr. Robinson is, at tho time of the  romandod hoaring, 

subject to u lifetime registration requirement under New York 

law. 

Dated: June 
ENTER : 
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