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-aga1ns t- 

NAPOLI KAISI’I< & BERN, ELP, PAT JL J. NAI’OLI, 
MARC J ,  HERN, GElIA1,D KAISER, and NAPOLI 
BERN, LLC arid NAPOLI, KAISER, RkXN R: 
ASSOCIA‘I’IES, LLP, 

INDEX NO. 105224105 

In this action f‘or damages, plaintiff is an attonicy who is suing his former cmployer, a law 

firin, claiming Iic was wrongf~illy dischargcd in April 2002 lor rchsing to participate in an 

allcgcd “cover-up” reg:arding the propriety of a settlement oi’oiic of ihe firm’s persoiial injury 

cases. Defcndants niove for an order pursuant to CP1,R 321 l(a)(5) and (7) dismissing the 

Second Aincnded Coiiiplaiiit in wholc or in part, and for an order pursuant to CPLR 3024(b) 

striking certain hctual allegations iii the Secoiid Amended Complaint.’ Plaintiff opposes tlic 

moti oiis. 

On Dcccmber 1 I ,  2008, plainliU iiiadc a motion for leave to amend his complaint to add 

new hctual and legal allegations, to asscrt scveral new causes ol‘action and to  cxpand prcviously 

asserted causcs of action. Plaiiitifl‘ also iiioved to add Napoli, Kaiscr, Bern & Associates, LLP as 

a “ncccssxy party.” I3y a decision and order datcd July 16, 2009, this court granted plaiiitiil‘s 

motion to amend to the cxtciit of- two of tlic six times of action in tlic proposed amended 

Motion Sequcncc Nos. 0 14 and 01 5 are consolidatcd for delci-niination. 1 
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complaint, the Sccond Count for breach of iniplied-in-law obligation pursuant to Wieder v. 

Skala, 80 NY2d 628 ( 1  9921, a id  the Sixth Count for breach of conlract. Plaintiff was also 

pcrrnitted to add Napoli, Kaiscl-, Bern Jri. Associates, IJ,P as a party defendant. ‘fhc motion was 

denied to the exleiit of the proposcd claiiiis for violation of Judiciaiy Law $487 (First Count), 

h u d  (‘l’liil-d Count), proiiiissory cstoppel (Fourth Count) and retaliation (Fiiih Coinl). ‘I’he 

court’s ordcl- directed “that within 20 days of thc date of this decision and order plaintilf shall 

serve and filc an amendcd complaint that complies with Ihe dctermiiintjon lierein above” and that 

“within 20 days of such service, derendaiits shall serve and iile niiswcrs to the ariiended 

complaint.” 

011 August 13, 2009, plainlil” scrved a Verificd hmendcd Complaint dated August 12, 

2009, which complics with the court’s .luIy 16, 2009 order, by asserting two causes of action for 

breach of implied-in-law obligalion (First Count) and breach of contract (Sccond Count). 

Shortly tlicrcaftcr, on August 2 1, 1009, plaintiff served a Verilied Sccond Amended Coinplaint 

dated August 20, 2009, which adds two new causes of action Lor tortious interfercnce with 

prospective business advantage (Third Count) and tortious interfcrcnce with contract (Fourth 

Count). Wlicn plainlill’s counsel served thc Sccond Amended Coinplaint on defendants’ 

counsel, he encloscd a letter advising that the Second Amended Coinplaint “is being served and 

filcd pursuant to CP1,K 3025(a), which pcriiiits ;1 party to ‘amend his pleading once without leavc 

of courl within twcnty days afier its scrvice, or at any time before the period for rcsporidiiig to it 

expires.’” 

Delendants are now moving to dismiss the Sccond Amended Complaint, on the grounds 

that plajntiff ncvcr requested leavc to amend to add thc new causcs of action for tortious 
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interference with prospcctive business advantage and tortious interference with contract. 

Ilcfcridants assert that pIaintiiTis “attempting to make an obvious and iniperiuissiblc end [iun] 

aroiind h e  provisiuns of New York law governing tlic amendment of complainls, by atteriipting 

to amcnd his Coiiiplairit without permission of tlic Court and in direct contravention of this 

Court’s order of July 1 6, 2009 governing the amendiiient of Plaintiffs Complaint.‘’ Ilcfendaiits 

also assci-t that the ‘I’hird aiid Fourth Counts [ail to state a cause of action, and are time-baired. 

‘I’he case law plaintiff cites arguably suppoi-ts his position that since the second iunendcd 

coinplaint was served before del’ciidants intcrpsed an answer wi 111 rcspccl to tlic amended 

coinplaiiit, the sccond amendcd complaint was properly served as of right. SCc Merkos 

L’Iiiyoiiei Chinuch, Inc. v. Sharf, 59 AD3d 403 (2““ I3ept 2009); Parkway Windows, Inc. v.  River 

Tower Assocs, 1 O X  AD2d 660 (1 9t Dept 1 985). For the purposes d tlic instant motions, the court 

will assunie without dcciding ihat the Second Amendcd Coinplaint was properly served, since 

tlic new claims added to that pleading must be dismissed as plainly lacking in merit. 

Tlic ‘I’hird Count for tortious interlerencc with prospective business advantagc alleges that 

based on his eniployiiiciit as an associate attorney, plaintiff had a “Business Relationship” with 

dekndant law f?rrn(s), and that individual dekndants Napoli, Bern and Kaiser, who plaintilf 

alleges were not pai-ties to the business rclatioriship and were not his employer, ‘‘[iln making the 

decision to terminate plaintiff in or about April 2002 for refusing to exccute an affirmation with 

hlse  inforination . . . utili7ed wrongful iiiems to interkre with the Business Relationship.” 

The Fourth Court fur tortious interfcrcnce with contracl, allcgcs that individual dcfendaiits 

Napoli, Berii and Kaiser, who were not “individually” paflies to 111s employincnt agreement with 

the linn, “utilized wrongl’ul iiicaiis lo intcntiorially procure a breach the Employmen1 Agreement, 
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aiid in so doing, actcd outside the scope or their authority as agcnts of NKB Ldciindant Napoli, 

Kaiser, & I k r n ,  LLPI, NB [dcfcndant Napoli Bern LLPl arid NKB & Associates [dehidant 

Napoli, Kaiser, Bern & Associatcs, LEI’].” 

I’laintifFs allegatioiis arc legally insufficient to support ;i claim t‘or toi-tious iiitcrferencc 

with plaintiffs at-wil I cniployxnenl contract or plaintiVs so-callcd “busiiicss relationship” with 

defendant law timi, ;is against thc three individual partners of dekendant law firrn(s). SCC Wiedcr 

v,  Skala, 168 AI32d 355 ( 1  ’I Dept 1990). It cannot be disputed thal individual defendants Napoli, 

Kaiser and Bern are individual partners of dcfcndmt law firnl(s). As the Appellate Division First 

[Iepartmciit held in Wicder v. Skala, “thc individual partners in the defendant law firm cannot , . 

, be held liable for interrercnce with the at-will cniploymcnt contract betwccii the defendant law 

firm and tlic plaintill since, as a matter of law, each of the individual partners, as parties to any 

contract that may have existed between tlic plaintiff and the firm, may not  be held liable for 

interfering with o r  iriduciiig the breach o l  their own contract.” Id at 355-356. 

Moreovcr, just as in W i d e r  v. Skala, plaintiff has not alleged “independent tortious 

conduct by the individual partners outside the scope of their cmployiiicnt, so as to satisfy the 

narrowly-limjted exceptions to well-settled New Yorlc law that, in tlic absence of an agreement 

establisliiiig a fixed duration ofcmployiiient, an employment relationship is presumed to he 

freely tcrminable by cithcr party, at any lime, for any reason, or even for 110 reason at all.” Id at 

356. Plaintiff’s attempt to mischaracterix his at-will employment rclationship with the 

defendant law firiii as a "business relationship” does not alter tlic foregoing conclusions. 

Notably. iiiorc tlian four years ago, the J lonorable Rnlando T. Acosta denied deiendaiits’ pre- 

answer motion to dismiss the original complainl, by holding that cven though plaintilf docs not 
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have a valid cause ol‘actjon for wronghl discharge, the narrow exccption to the employment at- 

will doctrine articulated in Wicdcr v. Skala, 80 NY2d 628 (1992), is applicable to the hcts  in this 

action, so as to pcr-init plaintiff to Inaintajii a breach of contract claim bascd on the implied-in- 

fact obligation in plainiill’s rcla~ionship as an assocjatc attonicy with dcfcndant law lirin. 

C~onnolly v. Napoli, Kaiser & Hern, LLP, 12 Misc3d S30 (Sup C‘t, NY Co 2006). This is 

plaintiffs second unsuccesshl attempt ai recasting his brcach 01 coiitract claim as diffcrent 

theories of indcpendent tortious conduct, presurnably to imposc persoiial liability oii the 

individual defendants. ‘I’lius, the lhird and Fourth C’ounts in the Second Amendcd C‘omplaint 

are disrnisscd as wilhout merit. 

this detcrinination, the court need not consider defendants’ statutc of limjtations argument. 

Wiedcr v. Skala, 168 AD2d 355 ( I ”  L k p t  1990). In light of 

?’he portion of defendants’ motions to strike certain factual allegations in the Sccond 

Amerided C‘omplaint is granted. Coiitraiy to plaintill’s argument, the motioiis io strike are timely 

pursuant to CPLR 3024(c), which provides that a CPI,R 3024(b) iiiotion to strike “scaiidalous or 

prejudicial matter” in II pleading -‘shall be scrved williin twenly days after service of‘the 

challenged pleading.” Here, plaintiff served the Sccond Amciided Complaint on August 21, 

2009, and dcfcndants served tlicir motions to strike by mail within 20 days thercaftcr on 

Septem her 1 0, 2009. 

Delendaiits have sulliciently established that tlic allegations in paragraphs 9 to 12, 16, 

and 20-27 01- the Second Aniended C‘omplaint, which dctail the substance of‘sevcral allegcd “pre- 

employment discussions,” are prc-judicial. Those allegations lirst appeared iri thc proposed 

amended coinplaint, in support of plainliFs proposed new claims for fraud and promissory 

estoppel. Sirice this court’s July 16, 2009 order denied anieiidrnerit as to those claiiiis, thosc 
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allcgatioris arc no longer necessary and are presjudicial to delkndants. See Plaza at Patterson L1,C 

v. Clover Lake J loldings, Inc., 51 AD3d 93 1 (2nd Lkpt 2008); Soumayah v. Minnclli, 41 RD3d 

390 ( I ”  Ilcpt), app withdrawli 9 NY3d 989 (2007). Thc slriking of such allegations, however, is 

iiot iiiteiidcd as a detcriiiination as to thc relevancy of any evidentiary mattcr at trial. See 

Schachter v. Massachusetts Protective Ass’n, 30 A112d 540 

v. Minnelli, supra). 

Jlcpt 1968) (quoted in Soumayah 

I;inally, individual dcfcndants Napoli, Bcrn and Kaiser seck dis~njssal of tlic First Count 

for breach of contract based on aii implied-in-law obligatioii, a s  asscrted against them. Citing to 

plaintilf’s allegation in the Second Amended Complaint that “[n]e~tliur Napolj nor Bern nor 

Kaiser was individually a party to the Eiiiployment Agreement,” defendants nrguc that absent 

such an agreement, they cannot be subject to a claim I’or breach ofconlract based on an implied- 

in-law obligation. In opposition, plaintiff stands by his allegation lhat tlic individual defcndanls 

wcrc not parties to the “Gisiployment Agreement,” but asserts that 1hey can still bc “personally 

liable for thosc Inrts lliey pcrsoiially coiiiinit” (emphasis addcd). PlaintiVs assertion is without 

merit, as the First Count sounds iii contract, and not in tort. See Weidcr v. Skala, 80 NY2d 628 

( 1  992); Conriolly v. Napoli, Kaiser & J3cl-n, LLP, 12 Misc3d 530 (Sup Ct, NY Co 2006). Thus, 

sirice plaintiff‘aiaiiitains his positioii that the individual def’eiidants wcrc not partics to his 

employnicnt agreemiit, the First Count is dismissed as against those dcfciidants. 

111 view the nuiiibcr of motions that have bccti made in  this action, cspecially with respcct 

to the plcadings, thc court is iiow dirccting that all future motions by any party, shall bc made by 

ordcr to show cause. 

Accordiiigly, i t  hereby 
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OI<T>ERI'L) that dcfcndants' motions to dismiss the Third and Fourth Counts in the 

Second Amendcd Complaint are grantcd, and such counts are dismissed in their entirety; and it is 

further 

0RI)ERED that defcndants' motions to slrikc are granted, and paragraphs 9 to 12, 16 and 

20 to 27 in thc Second hrnendcd Coniplaint arc strickcii in thcir entirety; and it  is further 

0 R I ) E I E D  that the First Count in tlic Second Amended Complaint is djsmissed as 

against defcndants Paul J. Napoli, Marc J. Ucrn and Gerald Kaiser; and it is further 

ORDEKI~I) that within 20 days of the date of h i s  dccision and order, dcf-eiidants shall 

scrve and fjlc answers to the Sccoiid Amended Complaint; and it is further 

ORDIXED that the partics are directed to appear for the status conlercnce previously 

sclicduled lor .lune ~ 2 0 1 0  at 9:30 a.m., Part 11, Room 35  1 ~ 60 Chitre Street; and it is further 

ORT)ERI:II all h turc  motions in this action by any party shall be made by order to show 

cause. 

The court is notifying the parties by inailing copies of this dccision and ordcr lo counsel. 

EN'I'ER : 
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