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SUPREMIZCOURT OF THL STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PAR!L 36

THE COMMISSIONERS OF THE STATLE
INSURANCE FUND.

Plamtifl,
Index No. 4010642008

-against-
Motion Seq. Nos 001 & 003

Delendant. k
/

ASSOCIATES REATTY BUILDERS (
CONSTRUCTION CORD . & :
)

1 @,
Judgment Debtor. iy
Wy,

GELENNA WEISSMAN.

___________________________________________________________________ X
LING-COIIAN, J.

In this traudulent conveyance action, motion sequence nwmbers 001 and 003 38
consolidated [or disposition. [n motion sequence 001, defendant Glenna Weissman moves [or an
order. pursuant to CPLR 3211 (o) (1), (7) and (10). to dismiss the complamt on the grounds of a
detense Founded upon documentary cvidence, farlure to state a cause ol action. and that the court
should not proceed i the absence ol a person who should be a party.

In motion sequence 003, plaintilt, the Commissioners of the State Insurance Fund (S119).
moves Jor an order. pursuant to CPER 32120 granting S summary judgment agamst delendant
Glenna Weissiman on its fraudulent conveyance claim under Debtor Creditor Law § 2730 SIF
also secks dismissal of defendant™s counterclain on the grounds that this court [acks subject
matter jurisdiction over the state agency

S is an ageney ol the State o New York. anthorized 1o conduct the business ol

insurance 1 the State of New York. including. but not limited to. olfering workers

C()I']]])L‘Ilﬂi'lll-()l'l INSUrance coy crage.
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Non-party Associates Builders Construction und Realty Corp. (Assoclates). mistakenly
denominated as Associates Really and Builders Construction Corp. in the caption, 1s a domestic
corporation that was formerly known as 148th Avenue Realty Corporation (148th).

Fhe Tollowmy allegations are taken from the complamt. SIF commenced an action
entitled Commissioners of the State Ins. Fund v 148" Avenue Realty Corp.. Supreme Court,
SulTolk County. Index No. 06-31029 (148 Action). seeking recovery ol the balance then duc and
owmg under a policy providimg workers” compensation msurance (Policy) that SH-issued (o
148" T'he Poticy covered yearly periods (rom August 10, 2001 to August 10, 2000.

SIIF alleges that, during each policy period. it estimated the premiums duce for the
coverage pertod. That amount was determined by examining the remuneration that T48th puid to
its employees and uninsured subcontractors on its workers™ compensation clamms. NI utilized a
[ormula whereby it assigned the appropriate classilication to the work performed by those
employees. and 1t subscquently caleulated the [inal premium due (Afhdavit ol Dennis Annastas.
dated October 1.2009) (Annastas Af1D). 10 the final premium was more than the estimated
premium paid o SIF. then 148th had to pay the balance: il it was less, SIF refunded or eredited
the bulance (id ).

SIF also alleges that T48th pard Weissman, its sole sharcholder. dividends m the amount
ol'$25.900 in 2001 $23.060, 11 2007 834 503, 11 2003; and $35.190 10 2004, in bad laith
because they were paid without fair consideration or compensation by Weissiman: the
disbursements rendered 148 insolvent; and the transler of those Tunds were raudulent as o SIF
The complaint further alleges that the aforementioned distributions were made by 48 when 1t
was engaged i business. and that act subsequently left 148 with severely diminished capital.

resubting inits mability o satisty the debt owed to 811

-J
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On Lanuary 30, 2007, a delault judgment was entered in the 148th Action in tavor ol SIIY
and agamst T48th for $239, 2\85.1.‘3 (Default Judgment). SIF commenced this Tawsuit against
Welssman alleging four causes of action on its [raudulent conveyance claim. m order (o satisly
its unpaid Detault Judgment.

Motion 001

Weissman 1s moving to dismiss SH7s four causes ol action on the basis that they Lail 1o
state a cause of action. As detatled below, SU has pleaded a cause of action for fraudulent
conveyance sutficient o survive dismissal under CPLR 3211 (a) (7). However. dismissal is
warranted under CPLR 3211 (a) (1) because there is documentary evidencee establishing that
Weissman was not a named delendant in an action for money damages or that a judgment in such
action had been docketed agaimst her (See Fisher v Sadov Realty Corp.. 34 AD3d 632,633 | 2d
Dept 2006]).

[n assessing a motion to dismiss a cause of action pursuant 10 CPLR 3211 (a) (7). the
court must determine, accepting as true the factual averments of the complamt and according the
plaintill the benefit ol all favorable inferences. whether the plaintiff can succeed upon any
reasonable view ol the facts as stated. The moton must be denied it the factual allegations. taken
together, manilest any cause of action cognizable at law (See 377 West 232 Owners Corp. v
Jemnifer Realty Co 98 NY2d 440 151-152 [2002]).

[ere. the lactual allegations, taken together. manitest a cause of action lor a fraudulent
convevancee (see Planned Consumer Mkig., Ine. v Coats & Clark, Tne. 127 AD2d 355 570-71
[T Dept 19870 affd 71 NY2d 442 [1988]).

Section 273 of the Debtor and Creditor Law provides: “lvery conveyance made and

every oblization mcurred by a person who is or will be thereby rendered insolvent is fraudulent
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as (o creditors without regard to his actual imtent 1" the conveyvance is made or the obligation is
meurred without a fair consideration.”™ A claimm under this provision requires, in addition to the
conveyance and unlair consideration. that the debtor was tsolvent prior to the conveyvance. or
rendered msolvent thereby (Jall Street Assocs. v Brodsky. 257 AD2A 3260328 |1 Dept 1999 ),
[hat requirement is satistied within the Tirst and third causes ol action.
Suntlarly. within its second cause ol action, it appears that S has sulliciently pleaded

clatms under Debtor and Creditor Law § 274, Debtor and Creditor Law § 274 provides that:

“Ivery conveyanee made without far consideration

when the person makig 1t is engaged or ts aboul (o

engage 10 business or transaction for which the

property remaming in his hands alter the conveyance

is an unrcasonably small capitall 1s raudulent as to

creditors and as to other persons who become

creditors durmg the continuance of such business

or transaction without regard to his actual mtent.”

SIE asserts that Werssman was the transleree of an unlawlul transter ol corporate assets. and
thus (he aforementioned requirement is satisficd. Under the Debtor and Creditor Law. those
translers may be vorded as against the defrauded ereditor. Morcover. any such trans(ers. may be
made available to the creditor Tor satisfaction ol its judement (see Planned Consumer Vkie. e,
vCouats & Clark, Ine. o127 AD2d 355, supra).

SHhas also sufticienty pleaded claims under Debtor and Creditor Taw § 276-a. which
provides. i part:
“han action or special proceeding brought by a
creditor. receiver. trustee m bankruptey. or
assignee lor the benelitof creditors (o set aside a
conveyanee by a debtor, where such conveyance
is found Lo have been made by the debtor and

received by the transferce with actual mtent. as
distinguished from mtent presumed in law. 1o

hinder. delay or defraud either present or tuture
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creditors. in which action or special proceeding

the creditor, recelver. trustee in bankrupltey.

or assignee for the benefit of ereditors shall

recover judgment. the justice or surrogate

presiding at rial shall 1x the reasonable attorney’s

lees ol the crecditor. .. .7
In plainti s fourth cause ol action. SU- has sufliciendy plead claims under section 276-a for
attorneys” tees, alleging that a conveyance has been made by a deblor with an intent to delay or
delraud present or [uture creditors.

Weissman also argues that dismssal 1s warranted under CPLR 3016 (b) because the
complaint fails o plead fraud with the specttieity required under the statute. Towever, the
allegations in the complant sutficiently detail the allegedly fraudulent conduct committed by
Weissman and 148th (See Scurgiss v Magarelli, 12 NY3d 327, 530-31 [2009]).

The purposc of CPLR 30106 1s to inform a delendant of the incidents complained ol but
it should not be so strictly iterpreted as 1o prevent an otherwise valid cause ol action in
situations where it may be impossible to state in detail the circumstances constituting fraud (i),
“What is [critical to a fraud claim is that a complaintallege the basic tacts (o establish the
elements ol the cause ol action.” and although under CPTLR 3016 (b) “the complamt must
sutticiently detail the allegedly fraudulent conduct. that requirement should not be confused with
unassailable prool of fraud” [¢itation omitted|™ (il at 531). Thus, section 3016 (b) may he mel
when the facts are sullicient to permit a reasonable inference ol the alleeed conduct (il ).
Furthermore, on a CPER 3211 motion to dismiss. a court may consider allidavits to remeds
pleading problems (id.).

Section 276 ol the Debtor and Creditor Law provides: “lavery convevance made and

every obligation incurred with actual mtent, as distinguished from intent presumed melaw. o




hinder. delay. or defraud cither present or future creditors. 1s fraudulent as to both present and
future creditors.”™ In causes of action asserting claims under Debtor and Creditor Taw § 270
because direct evidence of fraudulent intent by the debtor 1s ditticult to prove. the pleader is
allowed to relv on ~badges of fraud™ to support hns case. 1.0, “circumstances so commonly
associated with fraudulent transfers™ that their “presence gives rise to an mlerence ol intent”
(Hall Streer Assocs. v Brodsky. 237 AD2d at 529). Indices of (raud may mclude: a questionable
transter not in the usual course ol busiess: madequacy ol the consideration; the transferor’s
knowledge of the creditor’s claims and the tnability to pay itz and retention ol control of the
property by the transleror after the convevance™ (id. ).

The complaint, along with SIS supporting atfidavits, allege the requisite indices ol
(raud necessary to substantiate a clam {for fraudulent conveyanee (See Sareiss v Magarelli 12
NY3d 527, supra). It should be noted that, the Tirst two causes ol action rely on Sections 273
and 274 of the Debtor and Creditor Law, respectively. and those provisions do not require thal a
plaintill plead or prove mtent. (See Hall Strect dlssoc. v Brodsky, 257 AD2d at 529). Tlence.
CPLR 3016 15 mapphicable as to those causes ol action.

Weissiman further argues that she is entitled to dismissal because there is documentary

evidence establishing that she is not a defendant 1 an action lfor money damuages, nor has

Judement been docketed against her.

Documentary evidence may warrant dismissal under CPLR 3211 ¢a) (1) 7l resolves
all Tactual 1ssues as a matter of law. and conclusively disposes of the plantif s cluims™ (Forsis
Fin Serve, LLCN Fimer Forres CSEAL Ine. 290 ADYA 3830383 [ 1Y Dept 20021]).

Section 273-0 ol the Debtor and Creditor Law provides that:

“every conveyance made without lair consideration

0O
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when the person making it is a defendant i an action

[or money damages or a judgment i such action has

been docketed against him, is fraudulent as to the

plainuft in that action without regard (o the actual

mtent of the defendant if. after final judgment for

the plamtilte the delendant fals o sabsty the

Judgment.”
Claims under this provision requires, in addition to the conveyance and the unlair consideration
clenents, a precondition that the person making the conveyanee 1s o defendant in an action Tor
money damages or a judgment in such action has been docketed agamst him (Debtor and
Creditor Lavw § 273-0).

Here. the record establishes that Weissman was not a delendant in the 148 Action. nor
was she named as the debtor in the Delault Judgment (Exhibit C o Whitchorn A1), Although
SIF alleges that Werssman was the sole sharcholder. director and olficer ol 148t during the time
in question. Werssman submitted evidenee o refute SIF's contention that she was the company’s
sole sharcholder. The record reveals that Barry Reeder. not Weissman, was T48th's sole
sharcholder (rom 2001 to 2003 (Paragraph 8 of Lixhibit 1) (o Whitchorn AT, That fact is
undrsputed m the record. Morcover, SU has [ailed to mmelude allegations to establish cliims that
would hold Weissman personally Lable for any alleged [raudulent conduct during her thme as a
corporale oflicer.

[Further. to prevail on a lraudulent conveyance claim, the movant must establish three
clements: (1) that the convevance was made without lumr consideration: (2) that at the time off
transter. the transleror was a defendant i an action lor money damages or a judgment in such
action had been docketed agamst hun: and (3) that o final judgment has been rendered agamst the

transteror that remains unsatisticd (Fisher v Sadov Realty Corp 234 ADIE O3 supra). Sinee

the record Latls 1o establish that Werssman was a defendant in an action (o recover money
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-

FoSummary Judoment Stare Tnsurance v Werssman carpenteras pd

damages mowhich SH was also a plamt! or that a judgment was docketed against her.
Wetssian s therelore entitled o dismussal (See Cadle Coov Oreanes Enter. Ine. . 29 AD3A 927,
28 [2d Dept 200615 Weissman™s documentary evidence resolves all factual 1ssues as a matter
ol Tavv. und conclusiy ely disposes ol plaintl s claims (see Fortis P Serv THC v Pinat
Furgres DS Dne. 290 AD2A 3830 wvupra).

Motion 003

Due to the disnssal of STE s clanms against Wetssman, ST s mmotion [or sty

Judgment s denied.

Accordimgly. it s

ORDERED that plamtl™s motion for summeary judgment is denied: and it is further

ORDERED that the motion o dismiss is granted and the complamt is dismissed with
costs and disbursements o detendant Glenna Werssiman as taxed by the Clerk ol the Courtz und
is {urther

ORDUERED that the Clerk is directed to enter judgment of dismissal accordimgly: and it is
turther

ORDERED that within 30 days of entry ol this order, defendant shall serve o copy upon

R

Dated: June ’ S 2010 S so
R, G,
: f/
Hon, Doris T mU~( nlml))' (\)’f 4

o
'9,1~ S'Qﬁ“

plaintif(T, with notice ol entry.
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