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SUPREME COUK'I' OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK YAR'C 17 

BERNARD0 LOPEZ, 
Plaintiff, 

-against- 

NEW YORK LIFE INSURANCE COMPANY 
and COL,J,INS HUILIIINC; SERVICES, INC., 

Dcfendaiits. 

1NDEX NO. 105737/2007 
Motion Sequence 002,003 & 004 
DEClSlON & ORDER 

NEW Y o r x  LIFE INSURANCE COMPANY, 
Third-party Plaintiff, 

-against- Third-Part&#r. 590643/2008 

% JONES LANG LASALLE AMERICAS, INC., 

zo/o 25 

el& %( @/<a 

Third-party Dcfcndant. Jar/ 
co%+%.p -- 

EMILY JANE GOODMAN, J.: 
O)? 

Motions with the sequence nurnbcrs 002, 003, and 004 are hereby consolif%Q$-for 

decision. Defendant Collins Building Serviccs, lnc. (Collins) moves for summary judgmcnt 

dismissing the complaint md all cross claims against it (mot. seq. 002). Defendant and third- 

party plaintiff New York Life Insurance Company (NY Life) moves for summary judgment 

dismissing the complaint and all cross claims against it, granting its cross claims for common- 

law and contractual indemnification against Collins, a id  granting its third-party complaint lor 

common-law and contractual indemnification as against third-party defcndant Jones Lang Lasalle 

Americas, Inc. (LL) (mot. scq. 003). ILI, moves for summary judgment dismissing the third- 

party cornplaint against it and granting its counterclainis against third-party plaintifTNY Lifk for 

contractual indemnity, contribution and brcach of contract (mot. seq. 004). 
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PlaintifT was allcgcdly injured on December 27, 2004, when he tripped and fell at 5 1 

Madison Avenue, New York County (the building or the prerniscs), where he was employed as a 

baker by Aramark, the food services company opcrating an in-housc cafeteria. NY Life owned 

the building and contracted with Collins to perform janitorial services there. JLL managed the 

building for N Y  I,ife. 

Plaintiff alleges [hat, whcn returning to his workplacc on Ievel 1 B, the first basement 

level, from the locker room on level 213, the second basement lcvel, he slipped and [ell on a 

puddle of water in a hallway within a foot or two of a mcn’s bathroom. He tcstified, at an 

examination bcfore trial (EBT) on March 10, 2008 (Exhibit XI attached to Notice of Motion), that 

he wcnt to his locker around 7 A.M.  to rctricve recipes. On his way back, becausc of crowded 

hallways, he took a dilrerent route than he had taken about one how earlier when hc began work, 

although it was a path he had used three days before and othcr times in the past. He was on the 

2B level approaching a staircase leading to the 1 B lcvel in an area where hc described thc 

lighting as “normal” (Lopez transcript at 37-3 8), when he turned the comer at the intersection of 

Iwo hallways and slippcd. He stated that the location of the incident was in front of a nicn’s 

bathrooin and hc “got all wet” when he fell down. Id. at 46. 1Ie tried to  get up quickly to get 

away Irom “the water coming froin the bathroom,” but he slippcd again. Id. ‘The water was 

coining from undcmeath the closed bathroom door. Id. at 50-51. After he got on his ikct, he 

rcported to Paul Thompson (?lonipson) and John Bello (I3cllo), his supervisors, and showed 

thcin thc still-wct floor. Id. at 65. 

’I’hompson’s EBT was conducted on March 13,2009 (Exhibit K attached to Notice of 

Motion), and hc testified that, when he went to the location with pJqintiK, he “saw about a half 

inch of water and about six fect in diameter.” ?’honipson transcript at 20. Rcllo’s EBT was also 
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conducted 011 March 13, 2009 (Exhibit L attached to Notice of Motion), and hc tcstified that he 

saw watcr “flowing out at a slow pace” from under the bathroom door. Bello transcript at 16. 

Bello estimated that tlic water was lcss than half an inch deep and covcrcd six to ciglit feel of tllc 

hallway. Id. at 19. At his EBT, plaintiff identified three photographs of the s ik  that he took 

about onc month aflcr the incident. 

To establish a prima facie case of iicgligence, “a plaiiltiffmust prove actual or 

constructive notice of tlic dangerous or defective condition and a reasonable time witlin which to 

corrcct or warn about its cxistence.” Lewis v Metropolitan Transp. Aulh., 99 AD2d 246, 249 (1st 

Dept), u f d  64 NY2d 670 (1 9S4). Actual notice arises when the dcfendmt “creale[s] or 

exacerbate[s] the conditions that caused plaintiff‘s accident.” Bluir v /(ichards, 63 AD3d 6 10, 

610 (1st Ikp t  2009). “To constitute constructive notice, a defect must be visible and apparent 

and it must exist lor a sufficient length of time prior to the accident to pernit defendant’s 

einployccs tn discover and rcmedy it.” Gordon v American Museum o j  Natzrrnl Histoly, 67 

NY2d 836,837 (1 986). 

Collins’s Motion for Summary Judgment - Mot. Seq. 002 

Collins argues that there is no evidence that it created or had notice of thc defective 

condition. Its contract with NY Life in effect at the time of the incident (Exhibit N attached to 

Notice of Motion) in part provides that: 

0 Collins i‘urnish “all qualified labor, equipment, uniforms, supplics, and othcr materials 
required to successfully perform” the services detailcd in Exhibit A. 

concurrently perfbrni scrvices of thc same type.” 

such damage or loss is caused by the [its] negligence, misconduct or fault.” 

system including scheduled and unscheduled inspections.” 
Collins shall record “the occurrence of any [nighttime] irregularities that should be 

3 

b Collins “achowlcdges that N Y  L (or othcr pcrsons with tlic permission of NYL) may 

b Collins “shall promptly rcniedy all damage . . . at the site or at lhe Propcrty but only if 

b Collins “shal I develop a complcte quality control program” including “an inspcction 
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brought to thc attention o lNYL property manageInent/security.” 
Collins shall nightly “[r]einove all dust, dirt, refuse and spills.’’ 
Collins shall “[cllean all public areas of the building” during daytime. 
Collins shall “[i]nspect/clcan all men’s and ladies[’] lavatories 011 all floors’’ during 

“Broken lavatory lixtures, accessories and plumbing stoppage should bc notcd in the 
daytini e.  

[Collins I daily clcaning log” nightly. 

Luis Meza (Meza), a supervisor with Collins who had bcen at the building for almost five 

years, including the time of the incident, was deposed on Junc 23, 2008. Exhibit 1 attached to 

Notice of Motion. He testified that he never saw a wet floor caused by water running off from a 

bathroom in the building whilc he was there and that Collins had two shifts at the building, 6 

A.M. to 5 P.M., and 5 P.M. to 12:30 A.M. Meza transcript at 38. Meza supervised the night shift 

and Collins incorrectly cites his testimony io the effect that “the Collins day shift commenced at 

8:OO A.M. and cndcd at 5 P.M.”’ Affldavit in Support at para. 22. Collins repeats this error in 

citing the EBT of Margaret Brady (Brady), dircctor of building operations for NY Life, held on 

Fcbruary 10, 2009. Exhibit J attached to Notice of Motion. Brady actually testified that the 

porters “have a cleaning schcdule, they typically fiiiish around midnight. They start at 6:OO A.M., 

6:3O, somewhere in there.” Brady transcript at 28. If Collins began cleaning at 8 A.M., having 

left the premjscs seven-and-a-half hours earlier, it is highly unlikely to have created or have had 

notice ofthe dangerous condition that was manifest around 7 A . M .  Without explaining the 

inconsistency, Collins later achowlcdgcs that two employees wcre on duty at 7 A.M., but not 

“spccifically assigned to lcvel 2B.” Affldavit in Support at para. 25. According to Mcza, one 

Collins cmployec is “outsidc of the building” at 6 A.M. and another is on the freight elevator 

starting at 7 A.M. Me7a transcript at 41. The contract between Collins and NY L i k  contains 

‘Meza testified that the day shift supervisor workcd Liom “7:30, X o’clock A.M. to 5 P.M.” Meza transcript 
at 39. 
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“Exhibit E - Section List” n,miing eight Collins employees as “Day Staff’ with their scheduled 

hours and duties. Seven ofthc eight are identified as day porters; two are schedulcd from 6 A.M.  

to 3 P.M., one from h:30  A.M. to 3:30 P.M. and one from 7 A.M. to 4 P.M. That means that more 

than half of the Collins employees responsible for daytime .janitorial duties wcre supposcd to be 

in the building by 7 A.M. on a normal workday. 

Unhtunatcly, Collins relics on Meza, who ran the night shift from 5 P.M. to 12:30 A.M., 

for speculation as lo what occurred at around 7 A.M. on Deccniber 27,2004, and draws h e  

conclusion that it received no notice h n  any source within the building of  a wet floor that 

morning. Collins produced no log books or othcr docurnentatioii for the period i n  question. 

Hrady also testified that JLl, and NY Life had no rccord of the incident, but Aramark did. 

According to Brady, a report o f a  water condition befbre 8 A.M. was supposed to be madc to NY 

Lile’s security dcsk manned by N Y  Life employees. She rcviewed .IL,L’s written work requests 

ibr six months up to the time of the incident and found nothing in the record “that there was an 

issue that day with that bathroom.” Brady transcript at 24. A few qucstions earlier, however, she 

rcsponded that “I don’t know where the accident happened.” Id. at 23. This information gap, 

which none of thc defendants is able to fill, makes it quite difficult to assign responsibility to or, 

on the other hand, accept deniability of any defendant that had responsibility for clcaning, 

maintaining or servicing the premiscs. 

Gerard M. Davidson (Davidson), .ILL’S director of operations in the building, was 

deposed on May 11, 2009. Exhibit M attached to Notice of Motion. He testified that JLL had an 

cnginecr and a mechanic on duty overnight at the building who made rcgular rounds of the 

premises. However, while on level 2B, their normal route did not pass by the bathroom at issue, 

because they wcrc concerned about mechanical equipnicnt located in another scctjon o l  the floor. 
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A call about a leak or spill between midnight and 8 A.M. or a problem encouiitcred making 

rounds would normally be critcred in JLJ,’s engineer’s log and addressed by its staff. Davidson 

transcript at 93-94. JLL would not wait for Collins to bcgin its day shift to handle thc matter. 

However, Davidson testified that building sccurity might contact Collins directly behvccn 6 A.M. 

and 8 A.M. whcn at least two Collins staff mcmbers arc on site. Id. at 85. Davidson said JLL 

operated a computerized maintenance management systcm to track work orders of all sorts 

whether dircctcd to JLL, Collins or another responsible party. Revicwing the contents of that 

system, he fnuiid no report dealing with pipcs, toilets or plumbing on lcvel 2B after December 6, 

2004 to December 27, 2004. Id. at 48. Amnark, plaintiff‘s employer, however, had an iiicidcnt 

report of the accident which noted “Building services was informed ofthe incident and told to 

correct the caux  of the water ovcrflow.” Id. at 60-61; see nlso Thoinpson transcript at 14. In 

sum, the incident reporting and/or rccordkeeping of Collins, NY Lile and JLI, in December 2004 

appear to be sufficicntly inadequate to allow a conclusion about actual or constructive notice to 

any of thcm of the events at issue. 

Collins additionally argues that it had no liability to plaintifl. who was not a third-party 

beneficiary of its contract with NY Life, citing the general rule found in Church 1’ Cullunun 

Indzis. (99 NY2d 104, 11 1 [ZOOZ]), which is that “ordinarily, brcach o f a  contractual obligation 

will not be suffkient in ,and of‘itself to impose tort liability to lioncontracting third parties upon 

tlic promisor.” See ulso Euitc,r Brooks C’ostzime Co. v I: B.H Really Corp., 76 NY2d 220, 226 

( I  990) (“Ti In thc ordinary case, a contractual obligation, standing alone, will impose a duty only 

in favor of the promisee and intcnded third-party benefkiaries”). Collins, however, 

acknowledges lhat there arc thrce exceptions to the geiicrnl rule: (1) contractor created or 

increased an unrcasonable risk, (2) plaintiff’s reasonable reliance upon perfomiancc of the 
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contract, or (3) contractor displaced the propcrty owiier’s duty of care. Church, 99 NY2d at 11 I 

Collins argucs that noiic applies in the instant action witJiout evcn citing the higher standard of 

Espinal v Mdvillc Snow Conrrs, (98 NY2d 136, 140 [ZOOZ]), which states the first exception as 

“where the contracting party, in failing to exercise reasonable care in the pcrforrnancc of his 

duties, launches a force or instrument o l  harm” (internal quotation marks and citation omitted). 

However, in thc absence of evidence of Collins’ conduct on the building’s 2 H  level Irom 6 A.M.  

to 7 A.M.,  when it should have had two or more porters working on the premises, thc first and 

third exceptions cannot be excluded. Therefore, Collins is not necessarily shieldcd from liability 

to plaintiff. 

The three motions by the various defendants all argue that they did not have rcquisite 

notice, eithcr actual or constructive, of the alleged dangerous condition. 

The incident occurred on a weekday niorning at the start of a workday when the halls 

were crowded with employees clocking in. Both of plaintiff’s supcrvisors, disinterested 

observcrs, witnessed thc substantial accumulation of water that sccmed to be increasing, and 

Arainark recorded thc incident in its files. Collins a i d  JLL had a contractual duty to inspect the 

premises on a regular basis, record problems, report thcm to cach other and to N Y  1,ife where 

appropriate, and remedy or repair them. Computers were used to record and recap problems. 

Yet, the records of Collins and JJAI, (Exhibit J attached to NY 1,ife Notice of Motion), the 

tcstimony of dekndants and their motion papers all attempt to inform the court that nothing 

unusual occurred on the morning of Deccmber 27,2004; the building expcrienced no problems. 

If summary judgment dismissing a complaint were granted on this basis, property owners and 

their agents might be encouraged to hear no evil, scc no evil and speak no evil to avoid 

responsibility for ncgl i gent conduct. 
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The testimony of plaintiff, Thompson and Bello gives a credible picture o f a  largc pool of 

water, growing slowly in a well-lighted arca next to a men’s iooni. Adinittcdly, none of them 

was at that spot earlicr that moiming and could not offer an estimate o f  thc duration of the 

problem. 1 lowever, under these circumstances, constructive notice may be attributed l o  Collins 

and JLL, each with a duty to inspect the premises, each with staff in the building at the time, 

Collins at least rcsponsible for mopping up spills, rcniedying simple problems and rcporting 

plumbing problems, JLL at least responsible for fixing plumbing problems and reporting them to 

NY Lire. Additionally, constructive iioticc may be attributed to NY Life which had its own 

sccurity staffresponsiblc for receiving and routing some problem reports, and was in a position 

to learn about conditions in the building from its contractors and its own numerous employees 

distributed throughout thc building. Therefore, Collins’s motion for summary judgment (mot. 

seq. 002) dismissing the complaint and all cross claims as against it is denied. 

NY Life’s Motion for Summary Judgment - Mot. Scq. 003 

NY Life, as owner of the building, has a duty to use reasonable care to keep the premises 

in a reasonably safe condition ikr the protection of all pcrsons whose presence is rcasonably 

foreseeablc. TugZe v Jukob, 97 NY2d 165, I68 (2001 ) (“landowners owe people on their 

property a duty of reasonable care under the circumstances to maintain their property in a sale 

condition”). Signing contracts for j anitorial and building management scrvices does not 

automatically eliminate this duty,  as NY Life seems to imply in arguing that  it had a contract 

with Collins “for the complctc labor, equipment, and staffhg iicccssary fbr all clcaning and 

janitorial scrvices at Ihe buildjng, and JLL “for the sole, exclusive and comprehensive property 

managcmenf services’’ at the building. Affirmation in Support at para. 3.  As discussed above, it 

cannot disclaim constructive notice of the defective condition. 
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The tiiablc issues of fact regarding the source of, duration of and responsibility for the 

water on the floor at the time and place of the incident remain. Oncc the finder o f  Fact resolves 

these issues, NY I ifc’s applications lor indcmniiication can bc propcrly addressed. Under these 

circumstances, its iiiotion for sumrnary judgment dismissing thc complaint as against it and 

granting its cross claims for common-law and contractual indemnification against Collins, and 

granting its third-party complaint for cornnlon-law and contractual indemnification as against 

JLL, is denied. 

JLL’s Motion for Summary Judgmcnt - Mot. Seq. 004 

NY Lifc’s contract with JLL in effect at thc time of the incident (Exhibit I attached to N Y  

Life’s Notice of Motion) in part providcs that: 

0 NY Liik grants to JLL “as its agcnt, the sole and exclusive right for the day to day 

JLL shall employ, subject to NY Life’s approval, “personnel required to operate and 

JLL “shall, at Owner’s expense, perform or cause to be pcrfomied all necessary or 

operation of the Properties.” 

maintain the Properties including . . . plumbers.” 

desirable repairs, maintenance . . . in or to thc Properties.” 

water, electrical, structural, plumbing, heating, ventilation and  air conditioning systems. 
Property manager shall makc periodic visual inspcctions of the Properties.” 

other property managers and vendors , , . to perform services 011 thc Propertics.” 

located at the Property; such scrvices shall include plumbing.” 

shall be solely responsiblc for security guard service at the Property.” 

0 

a JLL shall give NY Life “written notice of any inatcrial or latent defect . . . in the sewer, 

"Property Manager expressly understands that Owner reserves thc right to directly engage 

J1,L shall “provide necessary inaintenance and repair services to the cafeteria lacilities 

JLL “shaI1 have no responsibility fbr security operations at the Property, and that Owner 

0 

0 

JLI, argues that NY Life’s claims for contribution, contractual indemnilication and 

common-law indemnification should be dismissed, because there is no evidence of JLL’s 

negligence or wrongful conduct in this action. This application fails because, as discusscd above, 

there are triable issues of fact as to thc source of, duration of and responsibility for the pool 01 

watcr accurnulatcd on level 2 H  of the building on thc morning of Dccember 27, 2004, especially 
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i n  light of its contractual duly to inspect the premises and make plumbing repairs. 

JLL’s answer asserts a brcach of  contract claiin alleging that the propcrty management 

agrccmcnt between NY Life and JLL obligcd NY Life to purchasc insurance coverage for JLL for 

the type of loss or injury plaintiff sustained. In the instant motion, it simply states that N Y  L i k  

hiled “to procure aid maintain irisurance fbr .JI,I,,” thereby breaching their ageemcnt. 

Ailimiation in Support at para. 20. NY Life argues that their agreement rcquires just the 

opposite, that is, that JLL purchase and maintain general liability insurance in favor of NY Life. 

Both parties attach copies of the property management agreement (NY Life in full at Exhibit I 

attached to its Notice olMotion, JLL in relevant part as Exhibit .I attached to its Notice of 

Motion), but do not offer more than their disapproval of the other’s conduct. Neither side 

supplies evidcnce of its own actual insurance coverage, so the court cannot determine adherence 

to thc terms of the agreement by either regarding insurance. Therefore, summay judgment at 

this time on lhis issuc for either side is unwarranted. 

Accordingly, it is 

ORDERED that Collins Building Scrvices, Inc.’s motion for summary judgment 

disinissing lhe coniplaint and all cross claims against it is denied (mot. seq. 002); and it is further 

ORDERED that New York Life Insurance Company’s motion for suintnary 

judgment dismissing the complaint and all cross claims against it, granting its cross claims for 

common-law and contractual indemnification against Collins Building Services, h., and 

granting ils Ihird-party complaint for common-law Land contractual indemnification against Jones 

Lang Lasalle Americas, Inc. is denied (mot. scq. 003); and it is further 

ORDERED that Jones Lang Lasallc Americas, Inc.’s motion for summary 

judgment dismissing the third-party cornplaint against it and granting its countcrclainis as againsl 
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third-party plaintiff Ncw York Life Insurance Company for contractual indemnity, contribution 

(mot. seq. 004) 

DATED: 

ENTER: 
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