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ORDERED, that to the extent that any request in the notice to admit requires an 
admission concerning possession, or custody, or control, that notice to admit request is stricken; 
and it is further 

ORDERED, that i t a  13 will be responded to with the inclusion that it is not “oxclusive;” 
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Plaintiff, 

-against- 

J. THOMAS REALTY CORP., 

Index No. 105885/09 

Defendant moves pursuant to CPLR 52304 to quash I the subpoenas served on its experts 

and for a protective order. Plaintiff cross-moves pursuant to CPLR 53 103 (a) for a protective 

order denying defendant the right to depose plaintiffs expert, for an order to compel disclosure 

and to vacate defendant’s Bill of Costs. 

For the reasons set forth below, the relief sought by defendant is granted in part and 

denied in part, and the relief sought by plaintiff is granted in part and denied in part. 

Factual Background 

Plaintiff commenced this action for declaratory, injunctive and monetary relief, claiming 

that defendant’s adjacent building is leaning against and causing.damages to its building. By a 

May 5,2009 order, this Court directed defendant to rectify the situation by stabilizing the 

“touching wall” and provide plaintiff with “drawings and schemata” of its plan of repairs (first 

order). On or about May 7,2009, defendant’s engineer Charles Pisano (“Pisano”), a consultant 

at an architectural firm Eipel Barbieri Mmchhausen, LLP, 274 West 3Sfh Street, New York, New 

York (“Eipel”), inspected the two buildings (see Pisano Affidavit) and documented his findings 
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in his May 18,2009 report. On May 26,2009, this court issued another order directing &fendant 

to comply with the previous order by repairing the crack and gaps in its building within ton days 

(second order). Shortly thereafter, defendant retained Joseph Lieber (“Licber”), an engineer 

consultant of Axis Design Group International, LLC, 744 Broad Street, Newark, New Jersey 

(“Axis”) who examined the facade of defendant’s building, drafted plans of its repairs and 

submitted them to plaintiffs counsel. 

On or about August 28,2009, plaintiff designated Karl Chen (“Chen”) as its expert for 

trial. On or about September 30, ZW, dafddant designated Pismo and sometime thereafter, 

Lieber as its experts for trial. On or about November 17,2009, defendant served a notice of 

deposition for Chen, to which plaintif€ objected, arguing that defendant neither had a requisite 

court order to depose plaintiffs expert, nor showed special circumstances entitling plaintiff for 

such order. On or about March 2,2010, plaintiff served Pisano, and shortly thereafter, Lieber, 

with a subpoena for testimony and their r a m t i v a  h s ,  Axis and Eipel, with a subpoena for 

documents. Defendant responded that files of its experts are privileged under CPLR 

$3 lOl(d)(2). Plaintiff refwcd to withdraw the subpoenas, and hence, defendant filed this motion 

to quash the subpoenas and for a protective order prohibiting plaintiff from sewing subwnas 04 

defendant’s experts in the future and for costs and fees. 

Defendant argues that the subpoenas served on Axis and Licber in New Jersey are 

defective under CPLR $3 108 since they were served without the requisite court order directing 

an issuance of a Commission to subpoena an out of state non-party witness. Further, dafandant 

argues that Pismo’s and Lieber’s reports m shielded by CPLR §3101(d)(2) as prepared solely 

“in anticipation of litigation” because both Pisano and Liebcr were retained following Ythis 
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Court’s Orders directing [defendant] to inspect and repair its building,” and plaintiff has not 

shown the substantial need as required by CPLR 43 101 (d)(2). Plaintiff has already obtained the 

substantial equivalent for the materials when plaintiffs own engineer (Chtn) visited and 

inspected both buildings at least five times, and plaintiff continues to have an unfettered access to 

both buildings. 

Further, defendant asserts that plaintiff cannot depode its experts Pisano and Lieber 

without showing special circumstances as required by CPLR 3 101 (d)( l)(iii), and, that plaintiff 

cannot compel Pisano and Lieber to testify against their will and without an adequate 

consideration. Thus, defendant requests that the court quash the subpoenas and issue a protective 

order prohibiting plaintiff from further servhg subpoenas on defendant’s experts. 

In opposition and its cross-motion, plaintiff contends that the court should issue an order 

directing Pisano and Lieber to appear for depositions because plaintiff intends to depose them a 

fact witnesses and not as experts. Further, ?here is no proof that [Lieber] lives outside [. . . J of 

New York;” and the service was proper since, even though Libcr’s place of business is in New 

Jersey, he is domiciled in Queens, New York, and CPLR $3 101 (d)(l) “does not exempt an 

individual from obeying a subpoena . . . to take deposition” (cross-motion and opposition, 7 19). 

And, in the event this court decides to quash the subpoenas, the court should also preclude 

defendant from deposing plaintiffs expert Chen by isduing a protective order. 

Further, plaintiff argues that Pisano’s and Lieber’s files art not privileged because 

defendant’s principal William Fung testified in his deposition that defendant originally retained 

Piano and Liber to determine what work nwded to be done to remedy the claimed damage to 

plaintiFs building (William Fung deposition, exhibit I to cross-motion, at 24-25.) 
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Plaintiff further argues that, even if the court finds that the documents were prepared 

solely for litigation purposes, they should nevertheless be produced because “the obsarvations of 

both engineers have bccomc of critical importance for plaintiff’ in view of Fung’s testimony that 

a danger exists because of the crack in the facade of the defendant’s building (Fung deposition, at 

66). 

Next, plaintiff argues that defendant should be compelled by the court to produce the 

documents requested during the deposition of William Fung, held on January 6,2010, who 

testified that he had reports by the enginccra [including Pisano’s and Liebcr’s] and by the 

contractors who reviewed the cracks and gave estimates of the necessary work. 

Plaintiff asserts that the court should compel defendant to respond to plaintiffs second 

set of interrogatories and second notice for discovery and inspection, which seek to supplement 

Mr. Fung’s deposition responses and are effuctively the same documents William Fung promid 

during his deposition to provide to plaintiffs counsel.’ 

Finally, plaintiff argues that defendant’s Bill of costs filed on March 18,2010, for a total 

of $2,982.57, should be reduced in half because the Appellate Division awarded costs on the 

reversal of the first order, but not on the reversal of the second order, and the amount of the Bill 

mostly represents the cost of printing the record on appeal2 and the brief. 

’ Based on the record, plaintiffs second sat of interrogatories and second notice for discovery and 
inspection were served on March 3,2010, and the cross-motion wag filed on April 14,2010. 

’ Both orders were ravened by an Appallat& Division First Department order dated February 16,2010. 
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Discussf on 

’ Defendant’s Motion 

As a threshold matter, the court finds that the subpoena duces tecum served on Axis and 

the subpoena ad testQlcandum served on Liekr out of state are defective, and thus, must be 

quashed on this ground dona. 

A New York subpoena may not be &wed outside the state without a commission or 

letters rogatory, obtained pursuant to CPLR 4 3 108 upon application to the court, as a device to 

secure disclosure3 (Lewis v Baker, 279 ADZ 380 [lst Dept 2001 3). “Even hi situations inyvhich, 

by analogy to summons service, authority might be spelled out for the service of a subpoena 

outside New York, the language used in 6 2-b of the Judiciary Law, which speaks of subpoenas 

directed to persons ‘found in the state,’ has been applied to prcklude axtratute service of a 

s~bpocna‘ (see Siege1 NY Prac 383 [4* ad]). “This is a needlessly rcs~ctive interpretation, but m 

lo4g as it stands, a New York subpopa may not reach beyond New York borders whatever the 

basts ar justifications may be in the particular situation” (fd; Peterson v Spartan Industrfes, I k ,  

40 AD2d 807 [lst Dept 19723 [out of state Service of a subpocha on a nonuresident void]; cf. 37 

AD2d 768 Coutts Bank (Switzerland) Ltd. P Anacian, 275 AD2d 609,713 NYS2d 45 [lst Dept 

2OOO][subpoena served in New Yotk on 8 ma-resident judgment debtor’s attorneys held valid]). 

There is no dispute that Axis is a non-party to this action and a non-resident New Jersey 

company, and that plaintiff has not moved for a commission or letters rogatory pursuant to CPLR 

’ Pursuant to CPLR 0 3 108, ’‘ . . . a commission or lutt~1-8 rogatory may ba issued where necessary or 
convenient for the taking of a deposition outside of the state.” 

‘ Judiciary Law 42-b (1) c o n h  upon a court the “power [ , , . ] to issue a subpwna requhhg the 
attaadancu of a person found in the state to tostiFy in a cause pndlng in that cowt.” 
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0 3 1 OS. And even though Licber, alltgcdly a resident of Queens, New York, is subject to in-state 

setvice of the subpoena, plaintiffs subpoena served on him in New Jersey, is invalid without 

obtaining a commission pursuant to CPLR 93 108. Thus, the motion to quash the subpoenas 

upon Lieber and Axis must be granted on tbis ground alone'. 

In addition to the above-stated subpoenas baing procedurally improper, as explained 

below, the subpoenas served by plaintiff on LiebtdAxis and Pismo/ Eipel must be quashed on 

the basis that the testimony and documents plaintiff seeks am not within the scope of disclosure 

set forth in CPLR $3101. 

Depositions of Experts 

CPLR 3101 (d)(l)(filt) 

Defendant moves to quash the subpenas for depositions of Pismo and Lieber, designated 

by defendant as its experts. Where a deposition of a non-party expert witness is at issue, CPLR 5 

3 10 1 (d)( l)(iii) mandated that specid circumstances must be shown before the deposition takes 

place (Fekete v GA Ins. Co. of New York, 279 AD2d 300 [lst Dept 20011; King EZectronics of 

Graham Ave., Inc. v American Not. Fire Inc. Co., 232 AD2d 273 [ 1 st Dept 19961; Generali Ins. 

Co, of Dieste and Venice v Honeywell, Inc., 194 AD2d 442 [ 1 st Dept 19931; Matthews v St. 

Yfncent Hosp. and Medical Care ofNew York, 6 Misc 3d 1009 (A), 800 NYS2d 349 (Table) [NY 

' Contrary to defendant's contuntion, the subpoenas are not invalidated on the ground of noncompliance 
with CPLR 3 101 (a)(4). Plaintiff articulated the need for the documents in its cross-motion and opposition papen 
and defendant has not shown MY prejudice (JBB Vel@ v Hunts Polnr Multl-Swv. Ctr., Inc., 29 AD3d 104, 1 1 1  [ 1st 
Dopt 20061; Huuzlnger v Huuzlnger, 43 AD3d 1289 [4th Dept 20071, aff d 10 NY3d 923 [2008]). 

' CPLR 3 101 (d)( l)(iii) states: 
Further disclosure concerning the expected testimony of any expert may be obtained only by court order 
upon showing of special clrcumrtancap and subject to restrictions as to scope and provision8 concerning 
foes and expenses an the court may deem appropriate. 
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Sup Ct, New York County 20041). 

The courts are reluctant t s  pemri an oral examination before trial of a party's expert in 

the absence of spacial circumstances, fee., where a physical ovidtnce is lost or destroyed or h e r e  

some other unique factual situation exists," (Beauchamp v Rfverbay Corp., 156 AD2d 172 [ 1 st 

Dcpt 19891; Hallahan v Ashland Chem. Co., 237 AD2d 697 [3d Dept 1997]), such as proof that 

the information sought to be discovered cannot be obtained from other so- (Gerrerali Ins. Co. 

of7kiesfe and Venice v Honeywell, Inc., 194 AD2d 442 [ 1st Dept 1993]), or that one expert did 

hot have the same opportunity for investigation as did his advtrsaty's expert (Rosarfo Y General 

Motor Corp. (148 AD2d 108 [ 1st Dcpt 19891; 232 Broaahvcry Corp v New York Property Ins. 

L#zderwriting Ass 'n, 172 AD2d 861 [2d Dept 19911). Furthermore, where a report of 8 non-party 

expert witness pursuant to CPLR 3 101 (d)( 1 Hi) clearly indicates what the nature of his or her 

tustimony will be, no special circumstances mist (Melendez v Roman Catholic Archdfocese of 

New York, 277 AD2d 64 [lst Dept ZOOO]). 

In a factually similar case, 232 Broahcry Corp v New York Proper@ Ins. Underwriting 

Ass 'n (1 72 AD2d 86, supra), the court f'b that the deposition of the defendant's expert wm 

unwarranted since them has been no showing that the physical evidence inspected by the 

defendant's experts, which consisted of a bllildhg owned by and in the possession md control of 

the plaintiff, was lost, destroyed, or otherwise rendered unavailable to the plaintiff prior to the 

time that the plaintiff had the incentive to have its own experts inspect the evidence. 

Similarly, here, plaintiff failed to show that any physical evidence has been lost or 

destroyed - both buildings remiah in place and ate not being rebuilt or repaired, or that the 

information acquired by Pisano or Licbar as a result of their iulspcctions, cannot be obtained from 
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other sources (see Generali Ins. Co. of Dieste und Venice v Honeywell, Inc.), or that plaintiffs 

expert did not have the same opportunity for investigation as did defendant’s experts. Moreover, 

the statements of Lieber and Pisano in response to plaintiffs demand for expert witness 

information pursuant to CPLR 3 10 1 (d)( l)(i) clearly indicate what the nature of each of the 

expert’s testimony will be (exhibit 12 to defendant’s motion). Thus, no special circumstances 

exist warranting the testimony of Lieber and Pisano as experts. 

Further, the fact that defendant originally hired Pisano and Litbtr to inspect both buildings 

for the purposes of “rectifying the situation,” rather than to provide expert testimony at trial and 

later designated them EEI its experts, neither deprives each of them of their statuses as experts nor 

relieves plaintiff of the burden of showing special circumstances warranting the depositions (Flex- 

0-Vit  USA, Inc. v Niagara Mohawk Power Corp., 281 AD2d 980 [4* Dept 20011, citing Russo v 

Qufncy Mut. Fire Ins. Co., 256 AD2d 1164,683 NYS2d 445 [4* Dept 19981). 

Plaintiff’s position that CPLR 93 10 1 (d)( 1) does not apply where an expert is deposed 

merely as a factual witness is unsupported by any of the First Department precedent with facts 

similar to those in this case. To the contrary, the cases that do permit the deposition of an expert 

witness only as to facts, while not explicitly requiring a showing of special circumstances, 

necessarily base their conclusions on tho prascnce of some unique facts or situation (e.g., change 

in condition of the evidence, unique knowledge of facts, lack of access or unavailability of the 

evidence) in justifying the “factual observation” deposition testimony of such expert. For instance, 

in Coello v Progressive Insur. Co. (6 AD2d 282 [lst Dept 2004]), the court modified thc trial 

court order by limiting to factual observations the deposition of a forensic engineer who “appeared 

to be the onlyperson who examined fhe automobile after [it was stolen and later recovered, With 
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the ignition system intact], and thus, the only person with personid knowledge of its condition at 

the relevant time.” In another case where, immediately after fire damage, the fire debris was 

removed and rebuilding wus under way by the time the action was commenced, and the defendant 

had no access to the premises in the aftermath of the fm, the court held such circumstances were 

sufficient to warrant a deposition of the plaintiffs expert, limited to that person’s factual 

observations and procedures and excluding any inquiry regarding expert opinion (Flex-0- Vir USA, 

Inc. v Niugura Mohawk Power Corp., 281 AD2d 980 [4’h Dept 20011). 

Here, plaintiffs unsupported, conclusory assertion that “imminent danger exists because 

of the crack in the facade,” without showing of any changes in any of the cracks, is insufficient to 

demonstrate either the existence of special oircumstances to warrant Pisano’s or Lieber’s 

depositions as experts, or necessary unique facts warranting their depositions 89 fact witncsses. 

Based on the record, the crack was discovered by plaintiff and inspected by his own engineer Mr. 

Chen almost five months before defendants engineers inspcctcd the two buildings, thus Pismo 

and Lieber are not the only witnesses with personal knowledge of the condition of tho defendant’s 

building. Moreover, plaintiff, having the exclusive access to the scaffolding, had ample 

opportunity to have its expert inspect the premises before and immediately aftor Pismo and Licber 

inspected them. Plaintiff did not show that any repairs have been made, or the condition of either 

building changed since the cracks were discovered. 

Cases cited by plaintiff are also factually distinguishable. In McCoy v State o f N m  York 

(52 AD3d 1212 [4* Dept 2008]), the court held that the deposition of the nonparty witness was 

not precluded under CPLR 3 10 1 (d)( l)(iii) because he was designated as an expert witness for the 

other party involved in the [autornobilc] accident in a related action, while his testimony in 
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McCoy action was sought ody as a fact wilm~s. 

Ln Gauss v Ford Motor Co. (38 AD2d 680 [4* Dept 1971]), where, following ao 

automobile crash, plaintiff sent certain parts of the automobile to a lab for tasting, defendant 

sought to examine the plaintiffs experts, the employees of the lab, not as to their opinions, but as 

to the nature of their examination and any chdfips in conbftiort of the automobile parts as a result 

of their examination. The court fowd that defendant wag entitled to examine plaintiffs expert as 

to the facts to ascertain if automobile parts that plaintiff turned over to expert were dl the parts 

claimed to have been defective, whethur the? were all of such parts, and what if anything, was 

done to them by plaintiffs expert which have altered them. 

In Curtis v Gotham Builder and Renovators, Inc. (20 Misc 3d 1126,867 NYS2d 373 WY 

Sup Ct, Kings County 2008]), wherc dtfendants sought a deposition of plaiptiff s mbtcct  89 a 

fact witness of the defendant’s defwtiva brick-laying work, even though he was an expert wit#xid 

for plaintiff, the court, citing to fiuuss, sup).a, concluded that CPLR $3 lOl(d) did not apply if the 

“axpert [was ] deposed as to the facts,” bccruJa plaintiffs architect was an active participant in 

the negotiation of the agroemant at iasua, r i d e  contemporaneous observations of the work being 

performed by defendant, was not designated as m expert at the time he was w e d  with the 

subpoena, was identified as a fact witness @ plaintiff in its response to defendant’s discovery 

demands. At the same time, the court found that because the architect was intimately involved in 

the construction work per€ormad by defendant which was at the heart of the controversy, special 

I ( 

circumstance existed warranting the architect’s deposition (Cartis v Gotham Buflder and 

Renovators, Inc.) 

Unlike the unrelated to the i~ction expert in McCoy, Pismo and L i e k  have been . 
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designated as experts of defendant in this aotion; and, unlike the claim of the altered evidence in 

Krauss, plaintiff does not claim, that thmc has been a change in the condition of the buildings as a 

result of Pismo’s and Licber’s inspections. Further, unlike the supervising architect in Curtis, 

Pisano and Licber were not “intimately involved in the construction work” of the building or 

repairs, their “obsewations” are not uniquely “contemporaneous” as to the onset of the crack at 

issue in defendant’s building, which has remained unrepaired, and at no point Pisano or Litber 

were identified as fact witnesses by defendant, but rather, were designated as expert witnesses 

before plaintiff served its subpoenas upon them. 

Therefore, the court holds that in the absence of a unique situation or facts with respect to 

a change in the condition or availability of the physical evidence, the depositions of Pisano and 

Lieber as fact witnesses me likewise unwarranted. Accordingly, motion to quash the subpoenas ad 

testflcandum issued by plaintiff to Pisano and Lieber and for a protective order is granted.’ 

Discovegv of Documents 

CPLR $31 01 (d)(2) 

Defendant also asserts privilege pursuant to CPLR 3 10 1 (d)(2) as to the documents sought 

by the subpoenas duces tecum served by plaintiff upon Axis (Lieber’s file) and E ip l  (Pismo’s 

file). Immunity pursuant to CPLR 3 10 1 (d)(2)’ applies only if the material sought was prepared 

.__ 

’ Defendant does not cite the CPLR aactlon under which It awks a protbctive order. 

’ CPLR 3 101 (d)(2) statos in relevant part: 
2. Materials. Subject to provisions of paragraph one of this subdivision, materials otherwise discoverable 
under subdivision (a) of this section and prepared in anticipation of litigation [ . . . ] maybe obtained only 
upon a showing that the party seeking discovery has subzltantial need of the materials In the preparatlon of 
the case and is unable without undue hardship to obtain a substantial oquivalent of the materials by other 
mama.. . 
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exclusively for litigation (Lopez v New York City How. Auth., 7 Misc 3d 1006,801 NYS2d 236 

[Sup Ct Bmnx County 20051). The test is whether the document at issue wm prepared primarily if 

hot solely for litigation (id. citing Spectrum Systems International Corporation v Chemical Bank, 

157 AD2d 444 [ 1 st Dept 19901). Reports prepared for different purposes, only one of which ia for 

litigation, are not immune fkom discovery under this section (id.) The burden of showing that 

materials were prepared solely for the purpose of litigation, and not in the course of ordinary 

bwinass, falls upon the party seeking the prbtective order (Du Four v BZaw-K.?wx Cop. ,  89 AD2d 

900 [2d Dept 19821; Dikun v New York Cent R. R., 58 Misc 2d 439 WY Sup Ct, Jefferson 

County 19681). 

Further, even materials prepared in Eplticipation of litigation are not absolutely immune 

fkom discovery, but instead, are conditional& immune (id, citing Corcoran v Peat, Marwick 

Mitchell and Co., 15 1 AD2d 445 [ 1 st Dept 19891; Kattdsl v Tocher, 22 AD2d 5 13 [ 1 st Dep 

1965]), meaning that if the person seeking to discover the document at issue can meet the 

'requisites delineated within CPLR 4 3 10 1 (d)(2), said document may be obtained (Massachetts 

Bay Ins. Co. v Stamm, 228 AD2d 321,644 NYS2d 230 [lst Dept 19981 [“Materials prepared for * 

or in anticipation of litigation are discoverable upon a showing that there is a substantial need for 

~ the materials and the party seeking discovery is unable without undue hardship to obtain tho 

substantial equivalent of the materials by other means . . . ”I). Thus, once it is established that m 

item constitutes material prepared for litigation, the party seeking disclosure has the burdcn to 

7 meet the conditions of unduplicability and hardship (Lopez supra, citing Corcoran v Peat, 

Marwick, Mitchell & Co,). 

Defendant has sustained its burden of showing that Pismo’s and Lieber’s reports are not 
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discoverable pursuant to CPLR 93 1 Ol(d)(2). First, the record supports the conclusion that the 

engineers’ reports were prepared solely for the pwposcs of litigation. 

In Silberberg v Hotpoint Dlvlslon of General Electric Co. (23 AD2d 754 [ 1 st Dept 1965]), 

the court ordered defendant to inspect a defective washing machine, and pursuant to that order 

defendant had an engineer inspect the machine and plaintiff demanded the engineer’s report. The 

court held “that this report prepared for litigation, is too clear for discussion.” Similarly, here, the 

court’s order@) ‘Yo rectify the situation’’ and to submit plans of repaim triggered defendant’s 

retention of Pisano and later, Lieber, to inspect the buildingq, assess the situation and issue 

reports. 

The reports at issue here did not exist prior to the commencement of this action and were 

not prepared in the wurst of ordinary business. Rather, they were prepared because this court 

ordered defendant to draw up plans for repairs of the defendant’s building afkr the dispute arose 

as to the cause of the damage to plaintiffs building. Defendant’s principal William Fung testified 

that the report by Litber was prepared, among other things, “to see whether . , . that crack that fs 

In dispute right now is affecting (plaintiffs] property" (Fung deposition, at 59). Thus, the only 

logical conclusion is that, but for this litigation dispute, the reports would not have come into 

existence. 

Further, in Kandel v Tocher (22 AD2d 5 13 [lst Dept 1965]), the Court held that since, by 

definition, the very purpose of liability insurance “is simply litigation insurance,” just about 

everything the insurer and its employees do with respect to securing accident reports and related 

documents is “in contemplation and in preparation for eventual litigation” (supru, at 5 15; see also, 

Rogers v Sears, Roebuck and Co., 248 AD2d 156 [ 1 st Dept 19981). The record shows that Pisano 
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wm retained by defendant’s [liability] insurance company after the instant action was commcnced 

by plaintiff (Fung deposition, exhibit I to cross-motion, at 24-25.) Thus, Pismo’s report is 

presumptively “in anticipation of litigation.” On the basis of the foregoing, the materials sought by 

plaintiffs subpoenas are at least conditionaMy precluded. 

Next, plaintiff failed to demonstrate that these materials are nevertheless discoverable by 

showing of substantial need and the impossibility to obtain the. substantial equivalent without EUI 

undue hardship (Corcoran v Peat, Marwick Mitchell and Co.; Kandel v Tocher, supra). 

Specifically, plaintiff acknowledges that Pismo’s and Litber’s reports are based on “visual 

*observations of each engineer and what they saw when they examined the facades of 1 13 and 1 15 

Mulberry Street” (Affirmation in opposition, 7 18). However, plaintiffs own engineer Chen 

examined both buildings almost five months before defendant’s engineer Pisano performed his 

inspection. 

Thus, plaintiff failed to show that Pisaao’s and Licber’s observations may necessarily 

differ from those of Chen, or that any changes occurred in the condition of the buildings after they 

were inspected by defendant’s engineers. And, Liebcr submitted his plans of repairs, pursuant to 

this Court order, to plaintiffs counsel on May 29,2009. 

Nor can plaintiff claim that it is unable without undue hardship to obtain a substantial 

equivalent of the materials by other means - plaintiff has had an exclusive access to the 

scaffolding in front of both buildings and is free to inspect them at any time. Moreover, in the 

absence of any demonstrated hardship by plaintiff because of non-disclosure, the requested files 

remain privileged (Rogers v Sears, Roebuck and Co., 248 AD2d 156 [lst Dept 19981; Recant v 

Harwood, 222 AD2d 372 [ 1 st Dept 19951). 
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. Thus, sin= Pisano's and Lieber's files we protected by privilege, in addition to the 

subpoena for Axis documents being procedurally defective, defendant's motion to quash the 

subpoenas and for a prottctivq order tu to these files is granted. However, the branch of the 

motion prohibiting plaintiff from serving subpoenas on defendant's experts md their companies is 

denied w unwarranted and premature. 

. ) A  Costs and Fees 

22 NYCRR 0 130-1.1 gives the Coyrt, in its dibcrction, authority to award costs "in the 

form of reimbursement for actual expenses reasonably incurred and reasonable attorney's fees" 

mdor the imposition of financial sanctions upon a party or attorney who engages in frivolous 

conduct." 22 NYCRR § 130-1.1 (c) states that conduct is frivolous if 

(1) it is completely without marit in 14w and cannot be supported by a reasonable argument 

for an extension, modification or revered of axisting law; 

(2) it is undertaken primarily to delay or prolong the resolution of the litigation, or to 

I harass or maliciously injure another; or .; 

(3) it asserts material factual staternaplts that arc Me. 

Here, the court dots not find that pld.ntiE"a conduct in serving the subject subpoenas is 

frivolous. Thus defendant's request for cost9 and fees is denied. 

Plaintifs Cross-Motion 

Protective Ordsr 

Plaintiff moves pursuant to CPLR $3 103(a) for a protective order h y h g  dcfexidant the 

right to depose plaintiffs expert Chm CPLR $3 103(a) states in the relevant part: 

(a) Prevention of abuse. The court m y  at any time on its own initiativo, or on motion of 
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my party or of any person from whom discovery is sought, make B protective order 
denying, limiting, conditioning or regulating the use of any diaclosuro duvict. Such order 
shall be designed to prevent unreasonable annoyance, expense, embarrassment, 
disadvantage, or other prejudice to any petson or the courts. 

The court holds that plaintiff should riot be required to product Chen for deposition. As 

discussed above, a non-party expert may be deposed only pursuant to a court order, and only if 

defendant shows that special circumstances exist [see supra]. While defendant argues that its 

experts did not inspect the two buildings as did Chen, who inspected the buildings three times 

prior to the institution of this suit’, defendant failed to show that the facts of Chen’s observations 

during those three visits cannot be obtained by other means or that Chen appears to be the only 

person with personal knowledge to examine the buildings at the relevant t h e ,  or that physical 

evidence has been lost or destroyed (Rummy v New YorR Univ. Hosp. Center, 14 AD3d 349 [ 1st 

Dept 20051; Generali Ins. Co. of Trieste and Venice v Honeywell, Inc., supra; Coello v 

Progressive Insur. Co., supra). Even though Chen inspected the buildings five months before the 

present suit was commenced, defendant failed to show that., for example, the buildings were 

repaired, rebuilt or demolished. Thus, the record is insufficient to show special circumstances to 

warrant Chen’s deposition as an expert. 

Further, since defendant failed to demonatrate the presence of a unique situation or that 

any change in the condition of either of the buildings occurrtd, Chen’s deposition ag to his factual 

observations is also unwarranted. Therefore, plaintiffs motion for a protective order is granted. 

’ Chen documented hia obaarvatioru in his December 15,2008 report (O’Connall Affldavit sxhibita 4 ,8  to 
plaintiff J Order to show came, Chon’s Affidavits). 
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Compel Discovery lo 

As to the branch of plaintiffs croas-motion to compel disclosure, the court notes that 

ddendant, however belatedly, responded to plaintiffs w o n d  set of interrogatdas and discovery 

demands which plaintiff seeks to compel (see Daniel McConnell Affirmation, dated June 8, 

201 0). In an effort to conserve judicial resoqces, the cum considered the submitted responses 

and deems them sufficient for the purpose of complying with the clisclosure. Thus, in view of the 

above and, since plaintiff acknowledges Ut the documents in its second discovery demands arc, 

in effect, the same documents ag were raqueBted during the deposition af William Fung, plaintiffs 

cross-motion to compel is denied and disrnijsed as maot. 

Bill of Costs 

Upon the reversal afthis court's ordbs of May 5,2009 and May 26,2009, defendant was 

awarded $2,982.57 in costs on the appeal. Plaintiff sacks to vacate defendant's Bill of Costs on 
L 

the ground that the Appellate Division i m w d  costs on the reversal of the first order, but not on 

the reversal of the second order, and that hamount of the costs should be reduced in half. 
I 

If distinct and separate appeals are Wkcn from different orders of the trial court, the appeal 

1 costs may be duplicated with respect to each, but the court may order oth&se, if the proceedings 

are in substance one (NY Jur Costs 8282). Here, the two orders refer to the same action, as the 

second order ww, in essence, directing ddfetdant to comply with the fmt order. Further, it 

I appears that defendant filed only one set of the appellate papers. Thus, the motion to vawk thc 

Io The court notes that plaintiff I Mlm to cpmply with 22 NYCRR 0 202.7 (a)(2), requiring that motiom 
related to disclosure must be accompanid by an AflhWion of good faith atatlng that "counkl ha conferred with 
cowwl for the oppoaing party in a good faith offort Q resolve the issue$ raised by the moth"  mandates denid of ita 
motion on this ground alone (Molynsaur Y Cify of N& York, 64 AD3d 406 (1 st Dapt 2009];Parhah v Ci& ofNm 
YwA, 57 AD3d 326 [ 1st Dept 20081; Dunlop Dmeld#tnmf Corp. Y Spiuw, 26 AD3d 180 [ 1 at D q t  20061; Pdidolfr 
Wmerfcan Internuflonal Qroup, hac., 16 AD3d 315 [Ist Dept 20051). 

I 
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Bill of Costs is denied. 

Conclusion 

Accordingly, it is hereby 

ORDERED that the branch of the dafendant’s motion pursuant to CPLR 52304 to quash 

subpoenas duces tecum served by plaintiff Essa Realty Corp. upon Eipel Barbieri Marscbhauscn, 

LLP and Axis Design Group International, LLC, seeking the production of documents, is granted; 

and it is further 

ORDERED that the branch of defendant’s motion pursuant to CPLR $2304 to quash 

subpoenas ad teestijlcandum served by plaintiff Essa Realty Corp. upon Charles Pismo and Joseph 

Liebtr seeking their depositions is granted; and it is further 

ORDERED that the branch of the defendant’s motion for a protective order to prohibit 

plaintiff from serving subpoenas on Charles Pismo, Eipel Barbieri Marschhawen, LLP, Joseph 

L;aber and Axis Design Group Internhtional, LLC in the future, is denied; and it is further 

ORDERED that the branch of defendant’s motion for costs and fees is denied; and it is 

further 

ORDERED that the branch of the cross-motion by plaintiff Essa Realty Corp., pursuant to 

CPLR 53 103(a), for a protective order denying defendant J.Thornas Realty Corp. the right to 

depose plaintiffs expert Karl Chcn is granted; and it is further 

ORDERED that the branch of the plaintiffs cross-motion, for an,ordar diracting defendant 

to produce the documents requested at the deposition of William Fung is denied and dismissed as 

moot; and it is further 

ORDERED that the branch of the plaintiff’s cross-motion for an order pursuant to CPLR 
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93 126 directing defendant to respond to plaintiffs second set of interrogatories is denied and 

dismissed as moot; and it is further 

ORDERED that the branch of the cross-motion by plaintiff Essa Realty C o p ,  for an order 

pursuant to CPLR $3 126 directing defendant to respond to plaintiffs second set of discovery 

demands is denied and dismissed as moot; and it is M e r  

ORDERED that the branch of the plaintiffs cross-motion for an order vacating 

defendant’s Bill of Costs entered by this Court on March 18,2010, is denied; and it is further 

ORDERED that defendant make a discovery motion with respect to damages within 20 

days; and it is further 

ORDERED that the note of issue shall be filed by June 25,2010; and it is further 

ORDERED that the parties shall appear for a trial on Monday, September 27,2010,9:30 

a.m. No adjoumments of the trial date without a written order of this court; and it is further 

ORDERED that the defendants shdi serve a copy of this order with notice of entry upon 

all parties within 20 days of entry. 

This constitutes the decision and order of tho Court. 

Dated: June 2 1,20 10 - 
Hon. Carol R. &head, J.S.C. 

19 

,.... . . . . . .. . . . -d.. .. _ .... - L 

[* 20]


