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- a g a i n s t -  I n d e x  No. 
10 0 0 15 / 2  0 1.0 

M o t l i o n  Seq. No. : 
ARC:, ROBIN ROUERTS, APPLE, S T E V E  ,TOUS, 
XM SIRIUS,  MEI, KARMAZIN, SONY, IIOWARI) 
STINGER, CANASTA,  and JAMES SPARE,  

D e f e n d a n t s .  

LING-COHAN, 3. : 

for d i s p o s i t i o n .  

a c t i o n  a g a i n s t  defendants A B C ,  Robin Roberts, Apple, Steve Jobs, 

XM S i r i u s ,  Me1 Karrnazin,  S o n y ,  Howard S t r i n g e r ,  C a n a s t a ,  and  

James Spare, to  recover  damages a l l e g e d l y  c a u s e d  by d e f e n d a n t s ‘  

w r o n g f u l  c o n d u c t .  

Defendants CSony C o r p o r a t i o n  of America arid Howard S t r i n y e r ,  

S o n y ’  s Chai r w r i ,  C h f i e f  Executive Officer, and P r e s i d e n t ,  move, 

c o m p l a i n t  for l a c k  of  p e r s o r i a l  j u r i s d i c t i o n  and f o r  f a i l u r - e  to 

st:ate a c a u s e  of a c t i o n  (Mot ion  Seq. No. 0 0 1 ) .  D e f e n d a n t s  f - ; . i r ius  

Sl leve Jobs  (“Jobs”), also move t.0 dismiss the c:ornplaint  on  t h e s e  

s a m e  g r o u n d s  (Motion S e q .  Nos. 0 0 2  and  0 0 3 ) .  ‘The m o t i o n  by 
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d e f e n d a n t s  App le  arid (Jobs is n o t  opposed, a s  no o p p o s i t i o n  p a p e r s  

were filed b y  p l a i n t i ’ f f .  

BACKGROUND 

Accord. i r ig  t o  h e r  complaint, p l a i n t i f f  i s  \\an . i n n o v a t o r  of  

designs e n g a g e d  i n  t h e  d e v e l o p m e n t  of e1ectrnri.i.c p r o d u c t  designs, 

h a v i n y  a home o f f i c e  a t  3 5 1  4 4 ‘ “  S t r e e t  NW” i n  M a n h a t t a n  

( C o r n p l d i n t ,  11 I) . P l a i n t ’ i f f  a l l . e y e s  that, b e t w e e n  J a n u a r y  I., 

2007 arid December 31,  2009, d e f - e n d a n t s  ABC,  A p p I - e ,  S i r i u s  XM, 

Soriy,  C a n a s t a ,  and  o t h e r  unmen t ioned  c o m p a n i e s ,  which s h e  r e f e r s  

t:.o i n  h e r  cornplaj  r i t  c o l l e c t 1 , v e l . y  ;IS “ABC:, ‘ I  s u b j e c t e d  her- t o ,  

i . n t . e r  alia, m e n t a l  a b u s e ,  i n s u l t s ,  h u m i l i a t i o n ,  t e r r o r ,  

. K e t a l - i a t i o n ,  i n t i m i d a t i o n ,  and  d i s c r i m i n a t i o n ,  w h i c h  c a u s e d  

p l a i n t i f f  I I O  s u f f e r  not; o n l y  e x t r e m e  e m o t i o n a l  d i s t r e s s  a n d  

r n e r i L a 1  ancquish,  b u t  l o s s  0 . f  economic: g a i n  arid p r o p e r t y ,  w t i i . c t 1  h a s  

r e n d e r e d  her :t ncii.geri1. and h o r n e l e s s .  111 h e r  “ s i x ”  c a u s e s  of 

a c t i o n ,  p l a i r i t i  €1 seeks t o  r e c o v e r  $ 2 . 5  million i n  damages f rom 

each of  t h e  d e f e n d a n t s  f o r  t h e  alleqed harm c a u s e d  b y  t h e i r  

i o r t i o u s  c o n d u c t .  PI a i r i t i f f  a1.so seeks t o  e n j o i n  “ABC” a n d  all 

. L u r t . h e r  k n o w n  drid u r ~ k r i o w r  i r i d i v i t l u a l s ,  f r o m  ( : o n t i n u i n g  t o  engage  

i n  k h i s  tortious c o n d u c t  arid t h e r e b y  i n r l i c t  f u r t - h e r  harm.  

Spccifically, p l - a i n t i f f  a l l  eyes t h a t  “ABC’’ was n e q l  iyerit. and 

i a i . l e d  t o  e x e r c i s e  d u e  c a r e ,  a c t e d  with reckless d i s r e g a r d ,  a n d  

v i .o . I ; I t ed  duty owed t o  p l a i n i r i f i ,  w t i i c : h  c a u s e d  her  injury. 

Pla.Lr.~t i Lf l u r t - . t i e r  asser.l.s c 1 a i . m ~  a y a i r i s t  “ARC:” f o r  i n l . r : n t i o n a l  
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i n f l i c t i o n  of‘ e m o t i o n a l  d i s t r e s s ,  i n  t h e  form of  r a c e ,  s e x u a l  

ori .cri tat . iori ,  q e n d e r ,  arid ethnic d i s c r i m i n a t i o n ,  and m e n t a l  

a r iqu i  sti c a u s i n g  p l a i n t i f f  t o  f i l e  f o r  d i sab iLLj . ty .  L J l . a i n t i f f  

a 1  leges t h a t  “ABC” also t o r t i o u s l y  i n t e r f e r e d  w i t h  p l a i n t i f f ‘ s  

(:ont:r-actual o r  o t h e r .  b u s i n e s s  r cLa t ionsh i .p s ;  p r o v o k e d  r a c i a l  

tJ. i s c r i m i n a t i o n  a n d  a b u s i v e  c o n d u c t  by ( i thers;  a n d  engaqed  i n  

;irit.i-compcti t.i v e  practices. I n  addi. i- . ion,  p l a i n t i f f  a:LI.eges t h a t  

she has s u f f e r e d  i -mpai rment  of her r e p u t a t j . o n  arid s L a n d i n g  i n  t h e  

corrununity, a s  w e l l  a s  p e r s o n a l  h u m i l i a t i o n ,  f rorn d e f e n d a n t s ‘  

dc t arria t. o r  y fa 1 sehoods  . 

While t.he co rnp la in  t d o e s  riot i d e n L i . f y  any  p a r t i c u l a r  

tortious a c t s  o r  c o n d u c t  allegedly e n g a g e d  i n  b y  t h e  moving 

d e f e n d a n t s ,  p l a i n t i f f  does  s e t  f o r t h  a l i s t  of  a p p r o x i m a t e l y  6 0  

s t a t e m e n t s  t h a t  she alleges were  made t o ,  o r  a b o u t ,  her- b y  “ABC” 

or. Flobin Itok)e.rLs, a 1:epor~er./rnorr~iri(3 anchor a t  A B C .  l’tic 

compla i r i i  does r i o L ,  however  , p a r t  i c u l . a r i  ze o r  ] .dent  i fy when, by 

whom, o r  i n  what  c o n t e x t  a n y  of  t h e s e  s t a t e m e n t s  were made.  

Although p 1 a i n t . i  ff b r o u q h t  t h - i  s action p r o  s e ,  p l a i n t i f f  

;j 1 l.eye:; t h i  k.)c!t :wri!~n Ijet:erriber 3 3 ,  2009 , r i d  r)e(:erntjer- 131, 2009, she 

was Lorced t o  r e t a i n  t h e  a s s i s t a n c e  of  an  a t t o r n e y ,  for w h i c h  s h e  

i n c u r r e d  $ 1 0 6 ,  525. 0 0  i n  l e g a l  fees, P l a i n t i f f  a l l e g e s  t h a t  riorie 

01: these reps  h a s  kieeri p a i d  (Lo dat:e. 

The r ec:ord r.t+ f l  e(:I.s Lha. i .  p l a i n t  iff filed [.he cornpldiriL. i . r i  

1.his a c t . i o n  o n  J a n u a r y  4 ,  2 0 1 0 .  P l a i n t i f f  t h e n  a t t e m p t e d  t o  
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serve the  c o m p l a i n t  on t h e  Sony d e f e n d a n t s  b y  s e n d i n g  o n e  C O ~ Y  of 

the sumnons a n d  c o m p l a i n t  v i a  U . S .  c e r t i f i e d  m a i l  t o  “Sony ,  

I-lowa.rd S t . r i n g e r ”  a t  the address  o f  S o n y ’ s  h e a d q u a r t e r s  i n  N e w  

Y o r  k ,  a n d  on I he A p p l e  d e f e n d a n t s  b y  s e r i d i r i y  a n o t h e r  c o p y  ( i f  Lhe 

su r runor i s  arid c o m p l a i n t  vi .a U. S. c e r t i f  i c d  m a i l  t o  “ A p p l e ,  S t e v e  

J o b s ”  a.1: the addres s  o f  Apple’s h e a d q u a r t e r s  in Cal . i . f o r n i a .  

Ne i l -he r  o f  t h e s e  m a i l i n g s  i n c l u d e d  (3 s t a t e m e n t  o f  s e r v i c e  b y  ma i l  

1 1 :  i s  n o t  q u i t e  c l e a r  how p 1 . a i . n t i f f  attempted to serve the 

summons a n d  complaint on t h e  S i r i u s  XM d e f e n d a n t s .  Plaintiff‘s 

a f r i d a v i t  olr s e r v i c e ,  w h i c h  she f i l e d  i n  t h i s  c o u r t  o n  J a n u a r y  6 ,  

201 0 ,  states ori-I y t h a t  h e r  surri.rrioris arid c o m p l a i n t  were served upon 

a l l  of the named d e f e n d a n t s  b y  p e r s o n a l  s e r v i c e  at: 7‘1 West 6Gt“ 

S t r e e t ,  New Y o r k ,  N . Y .  , t h e  c o r p o r a k e  h e a d q u a r t e r s  of  d e f e n d a n t  

AI3C:. Whi le  t h e  a f f  i t l a v i t  o f  service s t a t e s  that suck  se rv ice  was 

rnade on December J O ,  2 0 0 9 ,  .i .e., b e f - o r e  t h e  c o r n p l a i n t  i n  t h i s  

a c t i o n  w e i s  r i l e d ,  t h e  summons Iric:lutles the J a n u a r y  4 ,  2 0 1 0  f i l i n g  

daLe a n d  2010 I n d e x  Number.’ F u r t h e r ,  a l t h o u g h  t h e  a f f i d a v i t  o f  

s e r v i c ; e  s t a t e s  khat service was made b y  p l a i n t i f f ,  “ V i  k i .  D .  

DISCUSSION 

-4- 

[* 5]



A conip1.airit; j s subject t o  dismissal, pursuant t o  CPLR 321.1 

( a )  ( U ) ,  i n  c a s e s  where a defendant i s  i m p r o p e r l y  s e r v e d  and, a s  

a r e su l t . ,  t h e  c o u r t  l a c k s  p e r s o n a l  j u c i s d i c L i o n  over s u c h  

t ielendarit .  Tri o r - d e r  t o  est;-lblish t h a t .  p e r s o n a l  j u r i s d i c t i o n  was 

ot)l .airied ove r '  L t i e  de€endar- i t s  in th i s  ac I , i on ,  p l a i n t i f f  I T I U S L  show 

that she corrlpl .Led w i t h  one of  t h e  l e g a l l y - p r e s c r  ibed methods o€ 

sc-:rvi.ce a u t h o r i z e d  by  ' t h e  CPLR (see Bennett v A c o s t a ,  68 A D 3 d  910 

1 % '  ' Dept 20091 ) . 

P l a i n t i  Lf c o n t e n d s  t h a t  dismissal of  h e r  complaint f - o r  l a c k  

of j u r i  s d i c L i o n  due  t o  d e f e c t i v e  se1-vice i s  n o t  warranted, 

because she was unab1.e  t o  m a k e  personal se rv ice  on e i t h e r  Sony o r  

S . ~ K , ~ U S  X M ,  cis s e c u r i t y  a t  both of  t.hei,r b u s i n e s s  a d d r e s s e s  wou ld  

no[. accept s e r v i c e  cjri Lheir beh(3.I.f' or a1.low e n t r y  w i t i t i o u l r  propc:r 

a u t h o r i z a t i o n  :' A d d i t i o n a l l y ,  a l t h o u g h  p l a i n t i f f  now 

acknowledges  t h a t  her a t t e m p t e d  s e r v i c e  of t h e  complaint by t h e  

a l t e r n a t i v e  process of  rnai Ling was defective, p l a i n t i  Ef c o n t e n d s  

htiat- a n y  del-ec:t.s i . n  such sFt,rvi.(:e can bc excused pursudr l l :  1.0 Cl-) l , l?  

2 0 0 1 . 

A l l  th ree  m o t i o n s  t o  dismiss t .hc  c o m p l a i n t  f o r  f a i l u r e  t o  

-5 -  
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se rv ice  aui-:hor-i.zed b y  the C P L R .  Nor can  p l a i n t i f f  e s t a b l i s h  t h a t  

sel: f o r t h  in C P S , R  31.2-a, a s  s h e  can present no e v i d e n c e  Chat 

c o p i e s  of  t h e  summons a n d  complaint were s e n t  t o  t h e s e  

d c t c n d a n t s ,  b y  L.trst.-class m i l ,  t o g e t h e r  w i t h ,  inter i l l  id, t w o  

c:opies of a s t a t e m e n t  of service by m a i l  a n d  acknowledgmen t  of 

r e c e i p t  (CPLR 312-a [ a ] ) .  I n  t h e  a b s e n c e  of p r o p e r  s e rv i ce  of  

t h e  summons and  c o m p l a i n t ,  personal. j u r i s d i c t i o n  was r i o t  a c q u i r e d  

  si-!^ Benneh1:, 6t3 A D 3 d  a t  910 [compldirit: d i s r n i s s e d  where p r o  s c  

p1.a Lnt i . i : f  i!~j i 1.ed ho e s t a b l i s h  coniplia,rice w i t : h  r e q u i r e m e r i t s  of 

CLJLK 3 1 2 - a ] ) .  T h e  f a c t  t h a t  p l a i n t i f f  i s  proceeding pro s e ,  and  

that t h e s e  d e f e n d a n t s  appear  t o  have r e c e i v e d  a c t u a l  n o t i c e  o f  

i-.his a c l i o n ,  doc:s r i o t  a l t e r  th i s  r c s u l t  (see M ~ d d o s  v St .a I .e  

UJ1:ivc.r:j.ity (11. New Y o r k  at A l b d n y ,  3.2 A D 3 d  599 [ 3 ' - '  D e p t  20061; 

Goldniark v Keyslione & G r a d i n g  Corp . ,  2 2 6  A D 2 d  1.43, 144 [l"' Dept 

19961; see also Macchia v Riisso, 6'7 NY2d 5 9 2 ,  595  119861 [ t h e  f a c t  

I:tial. t h c s e  d e f e n d a n t s  may have r e c e i v e d  no t i . ce  by  rneans o t h e r  

t .han t h o s e  a u t h o r i  z e d  b y  s t a t u t e  does  n o t  b r i n g  thern wiLhin the 

ju r i sd i , ( : l : iu r i  of the c o u r t ]  ) . 

N e v e r t - t i e l e s s ,  p l a i . n t i L f  argues t h a t  any  d e f e c t  i n  her 

aLtcmpted s e r v i c e  c a n  b e  excused b y  t h i s  c o u r t  u n d e r  CPLR 2 0 0 1 ,  

lalt a n y  s t a y e  of an a.cl:ion, i n c l u d i n g  t h e  f i l i n g  of  a 
summons w i t h  n o t i c e ,  siimmons arid comp1.aint o r  peti.L ion 
t o  commence a n  a c t i o n ,  t h e  c o u r t  may p e r m i t  a m i s t a k e ,  
o m i s s i o n ,  d e f e c t  o r  i r r e g u l a r i t y ,  i n c l u d i n g  the fari l u r e  
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t o  p u r c h a s e  or acquire an  i n d e x  number or ol-.her n i i s k r a k e  
,in t h e  l ' i . I ing  ~ L - O C E ! S S ,  t:o be cor . r -ec: ted,  u p o n  such kerrns 
as may bc  just:, o r ,  if a substanLia1 r i g h t  of a p a r t y  
is n o t  p r e j u d i c e d ,  the mi-s take ,  o m i s s i o n ,  defecl- or 
i ,I regularity sha1 . l  be d i s r e g a r d e d ,  p rov ided  t h a t  a n y  
a p p l i - c a b l e  fees shall be p a i d  

(id.). 

O u r  c o u r L s  have  held t h a t  a defect i n  s e r v i c e  can be 

d I s r e y d r d e d ,  Iirider' k h i s  p r o v i s i o r i ,  where  i t  does riot i m p l i c a t e  

p e r s o n a l  j u r i s d i c t i o n  (see Deans v S o r i d ,  5 6  AD3d 4 1 7  [2'"' Dept 

20081 [ d i s r e g a r d i n g  d e f e c t  i n  e n v e l o p e s  e r r o n e o u s l y  b e a r i n g  t h e  

lc.gend "pr i v i  1.eged t c o n € i d e n t i a l "  i n s t e a d  o€ " p e r s o n a l  a n d  

cc i r i f ider iLi ;~ l ,  ' I  a s  t h e  defect d j  d r io t  .implicate p e r s o n a l  

jurisdiction a n d  no  p r e j u d i c e  r e s u l t e d  f - rom t h e  mislabeling] ) . 

However, b e c a u s e  personal jurisdiction o v e r  these  d e f e n d a n t s  i s  

I n  any e v e n t ,  e v e n  i f  these d e f e n d a n t s  h a d  been properly 

served  a n d  p e r s o n a l  j u r i s d i c t - i o n  obkair ied,  t h e i r  motion t o  

di-smiss  the c o r n p l i i i n t .  for f a i l u r e  t o  s t a t e  a c o q r i i z a b l e  cause O L  

i3t:k.i o n  w o u l d  he y r a n t c d ,  T n  tlet-.errr~ining a rnol.ion t:o dismiss made 

p u r s u a n t - .  I s o  CPLR 3211, t h e  f a c t u a l  a l l e g a t i o n s  i n  the c o m p l a i n t  

are assumed t o  be t r u e ,  the p l a i n t i f f  i s  t o  be accorded " t h e  

k!c:ric:l!i Ir. 01 every possible f a v o r a b l e  i n f e r e n c e ,  " a n d  thc cou rl:. i s 

1 . 0  tleI.r.Lmiric o r i l  y whet.her tLhe I a c t s  d.5 a l l e q c t l  F i  t. wi 1 t i i r i  t i n y  

( :ogn i  zable lccqal t h e o r y  ( L e o f i  v M a r - t i n c z ,  84 NY2d 0 3 ,  87-88 

11994 I ) . l lowever ,  a l l e g a t i o n s  cons is(. i rig of ioare leyal 
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c o n c l u s i o n s  a r e  n o t  e n t i t l e d  t o  such c o r i s i . d e r a t i o n  ( see  Maas v 

Cornel 7 Uriivc:rs.i t y ,  94 NY2d 87 [ 19991 ) . 

Here, L l i e  ct)rripl.d i ri I: offers no a l l e g a t i o n s  of f a c t  nor 

i d e r i t i f i - c s  a n y  s p e c i l i c  o r  actual c - o n c l u c t  e n g a g e d  i n  b y  1.hese 

d e f e n d a n t s ,  which m i g h t  support p l a i n t i f f ' s  wholly l e g a l  

dlleye..; t h e  cxistcnce o r  b a s i s  of  dny r e l a t i o n s h i p  s h e  m i g h t  h a v e  

had w i t h  t h e  moving d e f e n d a n t s ,  upon w h i c h  a duty t o  p l a i n t i f f  

r n i y h t  have arisen. 

Nevertheless, p l a i n t i f f  argues khat: disrni s s a l  o n  t h i s  b a s i s  

would r i o t  be w;;Irr-anted, a s  her e x h i b i t s  w i l l  show t h a t  defendants 

c o n s p i r e d  t o  i . n f r i n g e  on  p l a i n t i f f ' s  d e s i g n s .  I n  s u p p o r t  uf this 

( :o r i t en t i  on, p I a i n t i f - f  s u b m i t s  a n  e x h i b i t  that: she (:I a ims  shows 

d I: f -  c rid a ri t s i. ti f L' .i. ri q emc ri t o f vd r i o u s of he L 2 0 0 0 - 2 0 0 3 c o p y  r j. q h t 

d r i d  p a t e n t  lilings. Even i f  p l a i n i i i  f - f ' s  submissions were 

s u f i i c : i e n L  tic) sust:ai n a claim t h a t  defendants conspired t o  

i n f r i n y o  o n  p l a i n t i r f '  s desiyns arid c o p y r i y h t . s ,  d i  smi ssal w o u . L d  

[* 9]



(Motion S e q u e n c e  No. 002), arid Apple and S t e v e  Jobs  (Mot ion  

Sequence  No. 0 0 3 )  t o  d i s m i s s  t h e  c o m p l a i n t  p u r s u a n t  t o  CPLR 3 2 1 1  

( a )  (7) a n d  ( d )  ( 8 )  a r e  g r a n t e d ,  and  t h e  complaint. i s  d i s m i s s e d  

a g a i n s t  t h e s e  defendants; and i t  i s  f u r t h e r  

ORDERED I .haI  the C l e r k  i s  directed t o  e n t e r  j u d g m e n t  

a c c o r d i n g l y ;  it 1.s f u r - t h e r  

O R D E R L D  t h a t  w i t h i n  30  days o f  e n t r y  of  t h i s  o rde r ,  

d e f - e n d a n t s  s h a l l  Serve a copy  u p o n  p l a i n t i f f  w i t h  rioLi.ce of 

entry. 

J . S . C .  

J: \ D i s m i s s \ B a i l e y .  edwards .  wpd 
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