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-against- 

DEREJ,LE J A N E Y  

this niotioii is granted. 

I3 A C KG RO LJN 13 

Plaintiff Bradley Reifler (Reifler) and defendant Derelle Janey (Janey) are both residents 

of New York State. See Notice of Motion, Small Affirmation, 17 2-3. Reifler alleges that, on 

May 14, 2008, lie lcnt Jaiiey $50,000.00 pursuant to a promissory note (the note) with a one-year 

iiiatiirity date - i e., May 14, 2009. fd.? 17 5-6; Exhibil A. The note contains a confession of 

udgment clause that states, in pertinent part, as follows: 

Roirower irrcvocably ... empowers any Clerk of Court .,. or any attorney ... to 
appear fbr h e  borrower in such court at any time and to confess judgment against 
the borrower i-or all or any part oftlie obligations hereunder and all such costs, 
expenses and Interest together with an attorney's commission of' five ( 5 )  percent 
of the amount  so confessed. ... All confessions ofjudgment shall be with release 
of errors , waiver of appeals, without stay of execution and borrower waives all 
rclicf from m y  and all claims arising from this promissory nole herein. 

Id . ;  Exhibit A. Keiller- alleges that Jaiicy did not make paymenl oil the note by the maturity date. 

and still has m t  made payment thereon. Id.: Small Affirmation, 7 7. As a result, Reif-ler alleges 
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that lie is enlitled tu summai+y ~jiidgment against Jaiiey l'or $50,000.00. 9% interest thereon and 

$5.000.00 in  aLtorney's i'ees. 

.laney slales thar, prior to  the execLition of the iiote, he atid Reifler wcre both employed by 

related non-party companies+ Pali Capital, Inc. and Pali Holdings, Inc. (collcctively. Pali). Scc 

.laney At'fjdavit i n  Opposition, 7 6 .  Reifler was Pali's CEO, and Janey was I'ali's Executive Vice 

Prcsident oi' Operalions and Strategy. Id. Janey stales that, before his employmeni with Pali 

began 011 February 5 ,  2007, lie had becti crnployeci a[ another company which was then a 

defeiidant in a Federal Trade Commission ( F ' K )  action. Id.. 71 8. .Janey allcges lhal he, too, was 

named as a dei'endant in the FTC action in a derivative capacity, ;ind that, as a result, he was 

forced to incur sizable, personal legal bills. Id. .laney fmther alleges that Reifler pressed him to 

lake out tlic loan that was secured by the note in order to pay those legal bills. Id., 1111 9- 1 1 .  

However, Janey irlxo alleges that lieifler was. at that time. engaging in a varicty of illegal 

financial misconduct at Pali, and that Reifler's real motive in urging Janey to take the loan was to 

obtain leverage over him. I d . ,  711 12-47. Janey claims that he was placed in charge of*Pali's 

internal investigation of k i f l e r ' s  purported misdeeds. and that Reifler used Janey's liability 

pursuant to the note. aniotig other means, to coerce Jaiiey to issue false reports to Pali's board. 

fd. Janey next claims that Pali's board came to believe that he was involved i n  Reifler's 

misdeeds, with the result that l U i  decliricd to pay Jaiiey a salary bonus in 2008. Id . ,  117 48-55. 

.laney iinal ly claims that,  as a result ol'his noii-receipt of the expectcd bonus, he was u~iable  to 

meel his obligations under the note, and that Keifler coriiincnced this action to punish him. Id., 

171 64-69. Janey has subnii tted a quantity of e-mail correspondence to substantiate his 

allegations. I(/.: Exliibils A-L. Janey does not deny, liowcver. that lit' both cxecuted the note and 
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hiled to iiiakc payment on it  wlieti it bccaiiie due. 

As previously mentioned, Keitler cominenced this action on February 19, 2010 via a 

i i iu t io i i  f i ~  .s~iiiiiii;1ry judgmeiit in  licu o f a  complaint. In his opposition papers, .laney raises 

s c v c 1-3 I o f w 11 at 11 c [e  rim s ”a fti r 111 a t  i vc de fe 11 ce s ~ ’’ i nc I LI d i iig i I 1 eg a1 i t y , re I e asc ~ fra lid LI 1 e i 1 t 

iiiducement and failure of consideration. .laiiey also asserts that he has rights to a set-off aiid B 

hearing 011 the reasonableness of legal i‘ees. 

111 S CU S S I O N  

The proponent o r a  molion for summary judgtnerit in lieu of a complaint 011 a promissory 

note establishes a prima facie case by denionstrating “execution, delivery, demand and failure to 

pay.” Solomon 1’ /,L-rnger, 66 AD3d 508, SO8 ( 1 ’‘ I k p t  2009), citing Isrut1 Discntrnt Bunk q f N .  Y. 

1: 500 b’ifih A I Y .  J 4 . s t ~ 0 ~ * .  ~ 167 AD2d 203 ( I ’I Dept 1990). Thereafter, the burden of proof shifts to 

the opposing party to come forward with evidence of the existence of triable issucs of fact with 

respect lo bona fide defenses. See ~ , g  Gnteway i5’tufe Ucrnk v Sliungri-La Private Club./& 

Women, h c . .  . 1 13 AD2d 791 (2d Ilept 1 SSS),  ~ I f / d  67 NY2d 627 ( 1  986). Here. Keifler has 

presented proof‘oi‘ the execution and delivery of the note. SCL‘ Notice of Motion, Exhibits A-C. 

Further. Jaiiry has acknowledged both Reifer’s demand and his own failure to pay. See Janey 

Affidavit in Opposition, 7 64; Exhibits M, N .  As a result, Reifler has established a prima facie 

case that he is entitled 10 sumniaryjudgnient on the note, The cowl now turns to Ianey’s 

d c fe 11 se s . 

I n  his opposition papers, Jancy flrst claiiiis that “the court has already found that the 

alleged confession ol‘judgment contained in the note was deficient and refiised to enler jiidgiiient 

on the note.” lid. 71 3. I-lowever. Jancy ncitlier presenls a copy of‘a court order that contains such 
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a finding, nor clc) the court’s rccurds reflect that such an order was ever issued. Thus, the court 

concludes that Janey’s allegation is an unsubstantiated, conclusory statement. It is wcll settled 

that ‘.‘avcriiiciits n-ierely statiiig conclusions, of fact or of law, arc insufficient’ to *deliat 

SI I In m i r y  .j 11 cl gin ci I t I c i tat i o i i  5: o 111 i t t e d 1 . ’ ’’ B ~ i n m  P o p  z i l~z r  N o  I - f h .4 rt7 icr I 1’ Li’c /WJ J Turi 

~ ~ r / t i ~ / ‘ s ~ J l i i t J t i / .  / n c .  1 NY 3d 38 1. 383-384 (2004). Therel‘ore, the court rejects Jancy’s Iirst 

opposilion argument Lis it raiscs no triable issue of hc t .  

Jaiiey nex t  argues that Keifler cannot collect on the note because of illegality. See 

1:)efendant’s Men-ioraridum 01. I.,aw. at 15-1 7. His evidcnce of such illegality consists of the e- 

mail correspondence between himself and Keifler that is attached to his opposition papers. See 

Janey Affidavit in Opposition, Exhibits A-L. However, as Reifler correctly points out, “[i]t is 

settled that ‘invocation of defenses based on facts extrinsic to an instrument for ~ I I C  payment of‘ 

iiioney only do not preclude C‘P1,R 321 3 consideration.”’ Alurd L. L .  I’. 17 Wci.v.v, 1 AD3d 13 1 

13 1 ( 1 Dept 3003), quoting . J z d d  L. L. c‘. v CjiclercLah, h c . ,  246 AD2d 736, 737 (3d Dept 

1998). Hecaiise all of Janey’s proof regarding his “illegality” defense consists of jus t  such 

extrinsic evidcncc, Janey’s sccoiid opposition argument raises no triable issue of fact, and 

therefore it  is re.jcctcd. 

.Iaiiey next argues that he has been released from his payment obligation under the note. 

See Defendant’s Memorandum of Law, at 17. He specifically refers to a release that he executed 

when he terminated his employment with Pali on September 22, 2009. W. Jancy dues not 

produce ;I copy of‘this release. however, nor does he allege that it is ef‘f‘ective as against tlic note, 

wliicli lie and lieifler executed in their personal capacities. Because .Janey did not produce ally 

evidence lo support this argument, .laney has not raised a hctual issues, and thereforc, such 
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at-giimenl is w jcc td .  

Jancy’s iicst arguments are that there was fraud in the inclucemcnt in the execution ol‘tlie 

note, and tlxit thc note hils  ibr lack of  consideration. ld at 17-1 9. I lowcvcr, it is clear that both 

of these defenses are “based on i k t s  extrinsic to [the] instrument,” and, as such, “do not preclude 

C’PLli 33 13 coiisidoration.” A l w d  L.  L.C ’. 1’ IVei.w, 1 AD3d at 13 1 , Furthcr, .Inney fails to 

prcsciit evideiice thal Reiflcr iiiisrepi.cscl-ited a iiiaterial fact (.scc C’hmncl A 4 ~ i , s / ( ! r  I ’o tp  1‘. 

i l l ~ n i j i i j i m  Lid- 4 NY2d 403 19581); thus, Janey’s fourth and iiflh opposilion arguments do not 

raise triable issues of h c t .  

.lamy next argues that lie has a right to a set-off. See Defendant’s Memorandum of Law. 

at 10-20. ‘l’his m-giiiiieiit is based on the assertion that he has a valid claim against Reifler for 

tortious interference with business relations wliicb he has not waived. Id. However, Reifler 

correctly points out that the note specifically states that the “borrower waives all rclief from any 

and all claims arising from this proriiissory note licrein.” See Rcifler Reply Ai‘iirmation, 7 15: 

Exhibit A. Brcausc .latry clearly h ~ ~ s  waived his riglit to proceed against Iteifler for toi-iioirs 

interkrence with busincss relations, he also clearly has 110 right to seek a set-of‘i’in this action 

pursuant to tlie note. Therefore. Jaiiey’s sixth opposition argument raises 110 triable issue of t lc t .  

and is rc.jectad. 

Finally, .laney argues that lie Iias a right 10 a hearing on the reasonableness of‘the five 

percent legal fees that the note obligates him to pay. SLY Defendant‘s Memorandum of I A ~ ,  at 

70. Hawcvei-, i n  the case that Jauey cites as authority, C ” o r n n ~ z ~ i 7 i / y  Nut/. Wank & Ti?i~s/ C’o. of’ 

N .  1’. 1’ / .A// b’. 7 > w ( / j ~ ~ y .  /nt*. ( 167 AD2d 193, 195 [ 1 ” Ikp t  1990J). the Appellate Division, First 

Department, specifically held that “agreements ... liquidating attorneys’ fees as a percentage of 
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the amount to be collec~ed, are coninion in promissory notes, and have never been held to 

disqualify a note irom CPL,R 32 13 treatment [internal citalion ox~litted].” Therefore. the court 

rejects .laney’s h a 1  oppositioil argument. as baseless. Accordingly, ICeiiler’s niolion for 

suniinary -iudgment in lieu of coinplaint is granted. 

I 1 E(’ I S 1 ON 

AC‘( ’OK131N(;LY, for the I‘oregoing rcasoiis i t  is hereby 

ORDJillE13 that the motion. pursuant to C‘PLR 321 3, of plaintiff Hradley Keitler is 

granted and, upon proof of service of’a copy ofthis order with notice of entry, the C.’lerk of the 

Court is directcd to enter judgment in favor of plainiiff and against defendant 13erelle Janey in  the 

arnouiit of $SO.OOO.c)O.  togctlier with interest as prayed for allowable by law (at  the rate of 9% per 

annum from the date of May 14, 2009), until the date of entry ofjudgment, as calculated by the 

Clerk, and thereafter at the statutory rate, together with a judgment for attorney’s fees in the 

amount of $5,000.00, and costs and disbursenienk to be taxed by the Clerk upon subniission of 

an appropriatc hill ofcosts; and it is further 

ORDEKEII that within 30 days of entry of this order, plaintilf shall serve a copy upon 

defendant with notice of entiy. 

Dated: New Y01-k. Ncw York 
J u n e g  ( .2010 

Hoii. Doris Ling-Cohan, J.S.C. 

J:\S ummary .I udgnirnt\rei flervjancy . lane. wpd 
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