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SCANNED ON 71112010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KAREN S. SMITH 
Justice 

PART 62 

ANGEL CORDON, an Infant under the age of 14 
years, by hls Mother and Natural Guardlan 
SUYAPA CORDON, and SUYAPA CORDON, 
lndlvldually, 

INDEX NO. 106052109 

MOTION DATE 611 711 0 

MOTION SEQ. NO. 001 

Plalntiffs, 

- V -  

CITY OF NEW YORK, 
MOTION CAL. NO. 

Defendant. 

The followlng papers, numbered I t o 2  were read on thls motlon tolfor Estoppellvacate settlemepl 

PAPERS NUMBERED 

1 

2 

Notice of Motion - Affldavlts - Exhibits 

Answering Affidavits - Exhlblts 

Reply 

Cross-Motion: 0 Yes El No 

Upon the foregolng papers, and after oral argument on June 17,2010, It fk&pd that thls motlon by the 
City of New York le granted as provlded below. 

Plalntiff Angel Cordon (herelnafter “plaintiff”) alleges that he was OnJured whlle rollerbladlng In 
Riverside Park on July 30, 2008. A notlce of clalm was filed wlth the Offlce of the Comptroller for the Clty of 
New York, pursuant to General Munlcipal Law Q 50-9, on or about September 30,2008. On March 23,2009, 
before the Instant actlon was commenced, plaintiff s counsel was In discussions with the Comptroller’s 
offlce In an effort to settle the actlon and David Barbaro, the Personal Injury Dlvlsion Chief in the Bureau of 
Law and Adjustment of the New York Clty Offlce of the Comptroller, offered plalntlff $10,000 to settle all 
plalntiffs claims. Plalntlff neither accepted nor reJected the offer, but commenced an actlon by flllng a 
summons and complalnt on or about April 24,2009, whlch was served on the City of New York Law 
Department (herelnafter “Corporatlon Counsel”). Corporatlon Counsel interposed an answer on behalf of 
defendant on or about June 2,2009, and the parties proceeded to engage In Court-assisted discovery until 
February 18,2010, when plalntiff Informed the Court and the attorney appearlng for Corporatlon Counsel at 
the scheduled compllance conference that the case had been settled. The Court records show that the 
compllance conference was marked adJourned to Aprll 1,2010, awaiting documentatlon to support 
plaintiff s representation that It was, in fact, settled. Prlor to the April 1 conference, plalntlff filed an Infant‘s 
compromise order and faxed the Court on March 31,2010, conflrrning the settlement. 

By order to show cause on May 3,2010, the City of New York sought a “stay” of the infant‘s 
compromlse hearing, then scheduled for May 6,2010, and also an order estopplng plalntiffs from asserting 
that a valid settlement agreement exists. This Court signed the order to show cause and ordered the 
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hearing canceled, notlng that it would be rescheduled at the resolutlon of the order to show cause, If 
approprlate, and directed the partles to appear for argument on the order to show cause on June 17,2010.‘ 

In its movlng papers, defendant Clty of New York alleges that plalntiffs counsel defended the 
deposition of Angel Cordon on the mornlng of February 4,2010, In whlch plalntlffs testlmony ralsed 
serlous questions about the City’s ultimate liability based on confllctlng descrlptlons of where the accident 
took place. Immediately thereafter, counsel contacted David Barbaro at the Offlce of the Comptroller. The 
Clty submlts Barbaro’s affldavlt, In whlch he states that he personally negotiated a pre-suit settlement offer 
of $10,000 wlth plaintiffs counsel on March 23, 2009. Thls settlement offer was based on the testlmony 
provided at the SO-h hearlng and also plaintiffs Notlce of Clalm, whlch lndlcated plalntlff was Injured at 
Rlverside Park. When Peter Ronai, Esq., plaintiffs counsel, contacted hlm nearly a year later, on February 
4,2010, Ronal told Barbaro that the claim must have “fallen through the cracks” and that a written 
conflrmation of the offer was necessary for the infant’s cornpromise order. Only after sendlng the letter, 
whlch dld confirm that a $10,000 offer was open to plalntlff for full settlement of the clalms, dld Barbaro 
learn that subsequent to the orlginal settlement offer, an actlon had been commenced and the partles had 
already engaged in discovery, lncludlng the EBT of the City’s witness and the EBT of plalntlff, at which 
Corporation Counsel alleges it became clear to It that plalntlff was Ilkely injured at a skate park not owned 
or operated by the Clty of New York, contrary to the SO-h testlmony and the Notlce of Clalm.’ Barbaro 
states that In his conversation wlth Ronal, he was led to believe that circumstances had not changed but 
that the claim had slmply “fallen through the cracks”, and that had he known these facts he would not have 
sent the confirmation of the 2009 offer. Barbaro also states In hls affldavlt that typically the Comptroller’s 
offlce Is advised by counsel prior to making an offer of settlement where an actlon has been commenced, 
such as was the case here. 

In opposltlon to the Instant motion, plalntlff submlts the affldavit of Peter Ronai, a partner at the 
law flrm of Ronai B Ronal, LLP. Ronai confirms that between October 2008 and March 2009, he spoke wlth 
several lndlvlduals in the Comptroller’s offlce, resulting in a verbal offer of $10,000 by Barbaro on March 26, 
2009, which was nelther accepted nor declined. He also conflrms that after the February 4,2010 
deposltlons and after “dlscusslng the strengths and weaknesses of the case” wlth hls partner, Ronal 
contacted Barbaro and asked If the offer was still open, and then asked hlm to put It In wrltlng so It could 
be Included In the infant‘s compromlse papers. Ronai does not dlspute Barbaro’s statement that he was 
told that the clalm slmply “fell through the cracks,” but he emphaslzes that the letter Barbaro sent 
conflrming the offer contained no condltlons. 

Stlpulatlons of settlement must conform with the provlslon of CPLR 5 2104, which requlres that 
such agreements be In wrltlng and signed by the party or parties to be bound, or thelr counsel, or that the 
settlement be made In “open court” (DeVita, et a/. v Macy’s East, Inc., et a/., 2007 NY Slip Op 483 [2d 
Dept January 23, 20071). Such stlpulatlons are not to be llghtly cast aslde by the court, particularly those 
settlements which have been made In “open court,” and a party will be relleved from the consequences of 
a stlpulatlon made durlng lltigation only where there is sufficient cause to lnvalldate a contract, such as 

Although the City did seek a “stay” of the infant‘s compromise 
hearing, and plaintiff objects t o  the Court’s issuing a “stay” without being 
afforded an opportunity to object per “the new rules,” no such “stay“ was 
granted. The calendaring of  infant’s compromise hearings is left to the 
management of the judge to whom it is presented. In this case, the Court‘s 
infant’s compromise hearing calendar does not afford time to address the in- 
depth issues raised by the City’s motion, nor does the Court have any interest 
in keeping a disputed infant’s compromise on the calendar when it could not be 
approved prior to this motion‘s resolution. As such, the Court, in its 
discretion, canceled the hearing. 

’ The City submits the affidavit of Crista Carmody, a Park Manager of 
Riverside Park, who states that the skate park within Riverside Park was 
closed on the date plaintiff alleges the accident occurred, and also that the 
Parks Department does not rent or provide skates or o the r  equipment, contrary 
to plaintiff’s testimony that the park had provided his equipment. 
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fraud, colluslon, mistake or accldent, or other such ground (Hallock et a/. v State of New York et SI., 64 
NY2d 224,230 [1984]). 

Initially, the City contends that the letter offer signed by Barbaro and the letter acceptance slgned 
by Holly Ostrov Ronai, counsel for plalntlff, do not satisfy the requlrements of CPLR 5 2104, an argument 
rejected by plaintiff. In addition, plalntiff takes the posltlon that settlement was made in “open court.” The 
partles appeared for a compliance conference on February 18,2010, at which plaintiffs counsel and an 
Asslstant Corporatlon Counsel in the Tort Division of the Law Department, Ponni Wazdian, met with Court 
Attorney David Solomkln,’ who was assistlng thls Court with discovery conferences. At that time, 
plalntlff’s counsel informed both Mr. Solomkin and Ms. Wazdlan that plalntlff had accepted an offer to settle 
and that there was no need for a discovery conference. The Court’s notes, made by Mr. Solomkin, lndlcate 
same and that the Court was marklng the conference as adjourned to April I, 2010 awaltlng conflrmatory 
paperwork, presumably because Ms. Wazdlan had no knowledge of the settlement or there was some other 
uncertainty remalnlr~g.~ 

The Court sees no basis for the City’s argument that the settlement does not satisfy CPLR 
3 2104. The unconditional offer to settle all claims by plaintlffs was slgned by Barbaro on behalf of the City of 
New York OMce of the Comptroller, whlch is authorized to settle clalms against the City (see New York City 
Charter 5 93u]), and whom piaintlff concedes Is “the defendant.” Counsel for plalntlffs uncondltlonally 
accepted the offer In writing and signed, as requlred by CPLR 5 2104. The terms were clear and 
unamblguous, contrary to the Clty’s argument, in that plalntlffs agreed to settle all claims for $10,000. The 
settlement was not, however, made In “open court,” as alleged by plalntlff. As the Court of Appeals has 
explained, 

The term ‘open court‘ as it has been used slnce ancient times and as, It wlll be suggested, It Is 
used In CPLR § 2104, Is a technlcal term in the law. It refers to a judicial proceeding in a court, 
whether held In public or prlvate, and whether held in the court house, a courtroom, or any place 
else, so long as It Is, in an institutional sense, a court convened, wlth or without a Jury, to do 
judlclal business. Typlcally, In a court of record an open court has In attendance a clerk who 
makes entrles of judicial events In a docket, register, or mlnute book, and In modern times there is 
a court reporter, who makes a record of all the proceedings. An open court le not a ‘Judge In 
chambers,’ in the technlcal sense of that phrase, and it is neither a Judge nor a clerk actlng In his 
proper person anywhere, whether In the courtroom or elsewhere. (In the Matter of Dolgln Eldert 
Coporaflon, et a/. v Jordan H. Dolgin et a/., 31 NY2d I, 4-5 [1972] [internal citations omltted]). 

If plalntlff takes the posltlon that a settlement was reached on paper, through the written offer and later the 
wrltten acceptance, It Is contradlctory to allege that It was reached In “open court.” Further, and more 
Importantly, appearance with a Court Attorney to address Issues of discovery, where there Is no Clerk 
charged wlth making entrles in a docket, and no reporter to make a record, and where plaintiff admittedly 
merely Informed the attorney appearing on behalf of the City of New York (who, Incidentally, had no 
authority to settle the case) that a settlement had been reached outslde of cou& does not constitute 
settlement in “open court.” 

Having determined that a settlement agreement was, In fact, reached via the partles’ respectlve 
letters, the Court must now determine whether there are grounds for vacating that agreement or estopplng 
plalntlffs from relylng on it. In thls case, contrary to plalntiffs’ assertlons at oral argument, unilateral 

Plaintiff refers to Mr. Solomkin as ”Special Master Referee,” however 
Mr. Solomkin is not acting as a ‘Special Master Referee” at discovery 
conferences. Although Mr. Solomkin does and may act as a Special Master or 
Special Referee in certain circumstances, such an assignment requires an order 
€or a special reference, which was never issued €or this matter. 

Typically, where all parties are in agreement that a settlement has 
been reached, the Court Clerk marks the case as settled, rather than 
scheduling a future appearance or a control date as was done here. 
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mistake may be a sufficient bash for rellevlng the Clty of New York from the consequences of the 
settlement agreement. 

A stipulation may be voided for unilateral mlstake only where “(I) enforcement would be 
unconscionable; (2) the mistake Is material and made desplte the exercise of ordinary care by the party In 
error; (3) the innocent party had no knowledge of the error; and (4) it is possible to place the partles In 
status quo ante” (Greene v M.S. Housing Assoclates and DHPD, 24 Misc3d 12024  2009 NY Slip Op 
61233U [Clv Ct, NY Cty 20091; see also In the Matter of the Accountlng by Judy Tray 8s Co- 
Admlnktrator c.t.a. of the Estate of Pearl Slegel, 5 Misc3d 1017A, 2004 NY Sllp o p  5141411 [Surrogate’s 
Court, Nassau Cty November 18,20041, aff‘dby Matter of Siege/, 2006 NY App Dlv LEXIS 6911 [2d Dept 
20061). 

Here, there is evldence that enforcing the stlpulatlon would be unconscionable. The stlpulatlon 
was the result of plaintiffs’ counsel communicating directly with a party, the Offlce of the Comptroller, and 
falling to dlsclose that the Clty was represented by counsel in an actlon that was commenced after the 
griginal settlement offer was made. Further, although the City witness who gave testimony at an EBT on the 
morning of February 4,2010 was represented by Corporation Counsel’s office, Ronai admits that after the 
EBTB that morning, he contacted Barbaro, who was not present at that deposltlon and could clearly not have 
been apprized of the events of the deposltlon within hours of Its concluslon, rather than Corporatlon Counsel. 
In addition, plalntlffs’ counsel does not dispute Barbaro’s sworn statement that when he called to lnqulre as 
to the status of the nearly one year old offer, Ronal represented that the offer had not been accepted because 
the clalm “fell through the cracks.” Whlle Ronai Is clearly not obllgated to counsel the defendant as to the 
material facts of the case or whether settlement is advisable, this was a mlsrepresentatlon seemlngly 
intended to create the sense that clrcumstances had not changed since Barbaro made the lnltlal offer, nearly 
a year earlier. 

The mistake here was clearly material and there Is no evldence that Barbaro could have discovered 
that an actlon had been commenced through the exercise of ordinary care. The summons and complaint 
and all subsequent communications and transactlons in the litigation were admittedly directed toward 
Corporatlon Counsel’s offlce, and plaintiff has provlded no evidence to support the assumption that the 
Comptroller‘s Offlce must surely have known about the lltlgatlon desplte an utter lack of communlcatlon 
between plaintiff and Barbaro since the commencement of the action. Barbaro afflrms that, had he known 
that an actlon had been commenced and an answer Interposed by counsel, he would never have confirmed 
that an offer was stlll open, since It was based, in part, on the fact that lltlgatlon could be avolded If the 
offer was accepted. 

Most Importantly, the parties can easily be placed In the position as they were In prior to enterlng 
Into the settlement agreement. There Is no evidence of rellance on the settlement, and plaintiff was placed 
on notlce of the underlying objectlons wlthln a reasonable perlod, flrst by a letter to plaintiWs counsel 
dated March 15,2010 In which Barbaro purported to withdraw the offer, and subsequently by service of this 
order to show cause on or about May 5,2010, less than three months from counsel’s February 18,2010 
acceptance of the offer. 

Although plalntlffs counsel, at oral argument, asserted that relieving the defendant from the 
consequences of thls stlpulation would result In severe prejudlce to plalntiff because it would leave him 
without the abllity to recover from other potentlal parties, the Court can see no prejudice that would be 
caused by returnlng the partles to the position they were In prior to February 18,2010. Although plaintiff 
will now be required to prove llablllty of the City through lltlgatlon of this actlon, had the settlement 
agreement never come to fruition, plalntlff would have had the same burden. If, as plaintiff seems to be 
indlcatlng Is true, the Clty does not have ultlmate liability in thls case, that Is an Issue separate and apart 
from the settlement vacatur. Plaintiff was always In the best posltlon to know when, where and how thls 
accldent happened, and to ascertain the approprlate party or partles to this suit. Should It turn out that the 
Clty’s assertion Is correct, and plaintiff 8 accldent happened In a park not identified in the Notlce of Clalm 
and not owned or maintained by the City of New York, any resultant prejudice is caused by a fallure to 
ldentlfy same In the flrst instance. Moreover, thls apparent admlsslon by plaintiffs counsel that the Clty 
will not be llable in thls actlon only relnforces the dupllclty and lack of forthrlghtness in counsel’s efforts to 
obtain the settlement. 
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Finally, the Court Is compelled to address the Issue of whether the conduct by plaintiffs counsel 
was within ethlcal bounds, as counsel adamantly Insisted that there was no lapse In ethics here. Pursuant 
to the longstandlng Rules of Professional Conduct, 

(a) In representlng a cllent, a lawyer shall not communlcate or cause another to 
communicate about the subject of representatlon wlth a party the lawyer knows to 
be represented by another lawyer In the matter, unless the lawyer has the prlor 
consent of the other lawyer or Is authorlzed to do so by law. (22 NYCRR 5 1200.33) 

It appears to this Court, from the plaln language of the Rule, that Ronal, as counsel for plaintiff, was 
prohlbited from contactlng the New York Clty Offlce of the Comptroller wlthout the knowledge and consent 
of Corporation Counsel after the complaint was flled and served. There Is no dispute that Corporation 
Counsel had appeared on behalf of the City since the lnceptlon of Iltlgation, that Ronai knew of that offlce’s 
representation of the Clty, and even In the opposition papers counsel refers to the Comptroller as “the 
defendant.” Counsel for plalntlff seeks to treat Barbaro as a party - “the defendant” - for purposes of 
blndlng the City of New York to a stlpulatlon of settlement, but lnexpllcably argued at oral argument that 
Barbaro Is not a “patty” as thls Rule of Professlonal Conduct applles the term. Counsel asserted that it is 
common practice for parties to contact the Comptroller’s Offlce dlrectly even after an actlon has been 
commenced. As the Court stated on the record, thls may In fact be the case, but wlthout some other 
provision of the law excuslng counsel from the above ethical canon, it appears contrary to the Rules. Thls 
Court Is not charged with determlnlng ethlcal vlolatlons, but the questionable conduct In procurlng the 
subject settlement must be taken into consideration In exerclslng Its equltable powers. 

Accordlngly, it is 

ORDERED that thls motlon by defendant City of New York Is granted and the settlement, as 
evldenced by the offer letter by Davld Barbaro, Dlvlslon Chief, Personal Injury, Bureau of Law and 
Adjustment in the New York Clty Offlce of the Comptroller, dated February 4,2010, and the letter of 
acceptance by Holly Ostrov Ronal, Esq. on behalf of plalntlffs, dated February 18, 2010, Is hereby vacated; 
it is further 

ORDERED that this actlon be restored to the active discovery calendar In Part 62 Immedlately; It Is 
further 

ORDERED that the partles appear for a compllance conference on August 19,2010 at  2:OO p.m. at 
80 Centre Street, Room 103, prepared to address all outstandlng dlscovery Issues; It Is further 

ORDERED that movant City of New York serve a copy of this decision and order, wlth notlce of 
entry, upon plalntlffs and upon the Clerk of the Court (60 Centre Street), the Clerk of the Trlal Support 
Offlce (60 Centre Street), and the Clerk of the DCM of hereof. entry 

i; 
1 3)- Dated: June j.?f , 2010 , I  

Hon. Karen S. Smlth, J.S.C. 

Check one: I -1 FINAL DISPOSITION 

Check if appropriate: 

NON-FINAL DISPOSITION 

u DO NOT POST 
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