
Itelagen, Inc. v L & L Holding Co., LLC
2010 NY Slip Op 31658(U)

June 21, 2010
Supreme Court, New York County

Docket Number: 111076/09
Judge: Doris Ling-Cohan

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



1 

$UPR&MZ COURT OF THE STATE OF NEW YORK - NEW YORK C O m W  
PR@SBJNT: Han. Doris Lhg-Cahnrr, Juatice Part 36 

Tbe Following papera, numbred 1 - 4 wem conaidered on this motlon to -: 

EtQBBkS PilmHum 

CroatiMotton: I ]Yen [ X I N O  

Upon the foorepieg papem, it is orderad that this motion is decided ta the extent set fa* below. 

This is an wction €dr breach of contract resulting born plahtiFs w&e.n agmerrient with 

defendant to pmovide network service md management to defendant for a term of 12 rkionths, with 

automatic rertevd for three years thareslftrax. Plaintiff alleges in the complaint that defdant  terminated 

the agrement early, in contravention of the t e r m  of the agreement, and that defend& owes plaintiff for 

the remaindar ofthe first one-year term. 

Plaintiff aow moves for partial summary judgment to be entered in its favor d &ahst 

defendant on plaintiff 3 first cause af action for breach of contract in the mount  of $20,145.50 and on 

plaintiff 9 fifth cause of action for legal fees in the amount of $5,453.05, or an mount to be determined 

at B sqarate trial or inqbest. Plaintif? also moves to dismiss d e f m h t ’ s  coaintwclah. Further, plahtiff 

seeks leave to amend its cnmplaht bo add David Levinson and Robert Lapidus a9 pattircs, pursuant to 

CPLR 1002, md add c w a  of action against them, pursuant to CPLR 30250). 
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Junmuuy Judpant is 0  ast ti^ remedy and should only be grwtd if the moving party has 

sufficimtly est&lished that it is warranted a a matter of law. Alvurst v Prospect Hosp., 68 NYZd 320, 

324 (1986). However, it should be denied if the opposing party presents admissible cvidehct 

establishing that there is 8 genuine issue of Eact remaining. Zuckmman v Ci@ of New York, 49 NY2d 

$57,560 (1 9tlO). “Moreover, the motion cam should draw toll remonable infwencas in favor bf the 

nonntoving parly in determining whether to grant summary judgment.” F. Garofdo Ekc. Co. v New 

Y w k  Univ., 300 AD2d 186, 188 (1st Dep’t 2002). In deciding such a motion, the court’s rcrle is “issue- 

finding, rather thw issuedotermiflation.” Sillman v Twentieth Century-Fox Film Corp., 3 NYZd 395, 

404 (1957) (ihtemal quotations omitted). 

In ordqf for plaintiff to succreed on itg breach of contract oaust of wtion, it must dmblish a prima 

fads showbg of the following elements: (1) a valid and enforceable contract; (2) its ptrformanl=e of the 

contract; (3) breach by the other party; and (4) damages. Terwilliger v TerwilZllger, 206 g3d 240,245-46 

(2d Cir 2000); see also Furia v Furia, 116 AD2d 694,695 (2d Dep’t 1986). As dn initial matter, it is 

clam that 6 ~ 1  agreement was entered into between the parties. Plainti$htis attached a copy afthe WMitteh 

qgeernent tg its motion papers and defendant does not dispFzte such agreement. See Tara A. Tight 

Affirmation, Exh B. Pursuant to the agreement, if defendant ternhatted the contract prior to the 

expiration ofthe one-year term, 03 without giving appropriate notice heafter,  plaintiffcould a e  

appropriate action to e d ~ r c a  payment. See id at 6. It is further undisputed tht  defendant gave notice 

on March 15,2009 that it w a  terminating the contract effective &nil 15,2009, still within the one-yew 

term. 

However, while plaintiff coatends that defendant wrongfully terminated the contrtnct and it is, 

thus, owed payment for the rmainirlg three-and-a&half months under the terms of the qgrmment, 

defttndqnt oontends that it had no choioe but t9 terminate the contrac,t because of‘ plaintiff’s defective 
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provision of materids and rendition of services. Defendant submits m affidavit by Howard L. Slavh, 

the Senior Vice-President and Director of Asset Management for de€mdant, which stzt t@~ that “[plktiffl 

. , . created, rather thadl resolved, numerous problems in response time a d  fostmed an ambsphere where 

comdca t io f i  became an issue,” which was very problematic for B company that relies on electronic 

cdmunications in order to conduct its business. Slavin M i n  Opp Tf 4. Motwvtr, Slavin a s ~ t s :  ‘The 

contiwed problems invdvved plaintiff’s dysfunctional system for how it expectad crsmputer problems to 

be reported to them, and their inability to respond in a timely and efficient manner.” Id. at 7 7. Slavin 

0ontiaUes: “[EJven after defendant was forced to terminate the relationsh& dehdant hdd to bring in ai ’ 
third party and had to spmd upwards’ of $12,000.00 to romedy the problems caused by plciirrtiff.” Id. at ‘I[ 

8. 

‘The question of whether there has been substantial performme - or a breach - is to be 

determined, whenwer there is any doubt, by the trier of fact.” F. Garofdo EZec. Co. v New Fork Univ., 

300 AD2d 186, 189 (1st Dep’t 2002). Here, defendant has set forth suf!tkirmt facts to withstand 

plaintiff 9 summary judgment motion. Disputed issues in this case exist, such as whether plaintiff 
I 

substantidy and adequately performed its obligations in providing- the services described in the 

agreement and whether defeadant had a valid excuse to terminate the @-cement early. Although the 

agreement provided fsr a one-year term, presumably, if there were sigXliAcmt i m w  with the services 

performed by plaintiff, clefadant should be entitled to raise them ag a defense for its alleged breach. As 

swh, it Ea clear that thm are genuine issues of fact remaining and, therefore, that part of plaintiffs 

motion seeking sumtnary judgment on the first and fifth causes of action is denied. 

Plaintiff also moves to dismiss defendmt’s counterclaim, wherain defendant seek the SUM of 

$12,193.1 8. Defbn-t alleges in its counterclaim that, as a result of ‘kmworlmmllke md defective 

provision of materials and rendition of services by Plaintiffy Defendant was required to ccndartake 
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c o ~ t i v c  measures to remedy the defective performance and materids psovidcd by Plaintiff..”’ Ti&e 

Affmwtim, Exh D, Def s Am Answer 7 15. 

On a motion to dismiss, pursuant to CPLR 321 1, the claim is @van a liberal construction and the 

fwa dleged therein &e awepted as true. Leon v Mmtinez, 84 NY2d $3, 87 (1994). The ihoti~n to 

dismiss wil1 onIy be granted if, upon giving the non-moving party uvafy favorabb hfereme, the f@s do 

not fit within my cog&z&le legal theory. Id. at 87-88. 

The motion to dismiss defendant’s counterclaim is denied. ViewiPg the Facts h the light most 

favorable to defendant, the aan-moving party herein, and giving the cour~Scrcclalm a liberal construction 

by ~ ~ d e p t h g  rhe fa&s degcd therein 81s true, dchendant has statbd a valid =use of actbn. As stated 

above, there are issues with regard to which party breached the agrement. Defendant hew contended 

that plahtiff f d t d  to provide the sc~vricts piahtiff had contrticted for. B e  SlaiVjn Affidatrit asserts that 

cbhndmt incurred a significant cost to remedy the problems caused by plaintiff, #et3 Shivin AfT in Opp 

fi 8. Thus, at this juncture, defendant has at least stated a claim aghst  plaintif€, which requires denial of 

that p@ of p€erlntiffs motion to dismiss the counterclaim. 

hwe to amand pleadings i s  genmdly freely granted, abaent prejudice md sufpriw resulting 

from the delay. Edemuuld Con@. CO. v Cfty of New York, 60 NYZd 957,959 (1983); Ahtwerpse 

D)iummitbunk, W. V. v Nfssel, 27 AD3d 207,208 (1 at Dep’t 2006). Neverthdess, in dekmnkcing wkther 

to gmt leave to mend, a court mwt examine the merits of the propassd menqhent “in order to 

conseme judicial resowcea . . . and leave to amend will be denied where lbe proposed pleadin& fails to 

state el cause 0; action, or is palpably insui3ciertt as a matter of law.” Dmfs & Davh, B. C. v Morson, 

286 AI324 584, 585 (1stDep’t 2001) (intemd citations omitted); Non-&hear Trading,&. v Braddis 

Assbos., h c . ,  243 AD2d 107, 116 (1st Dep’t 1998). A motion for leavq to mend p€w&ngs *&wit be 

~mq&ed by ~ f l .  &davit of merits and evidenhty proof that muld be c o m M d  on a motion for ‘ 
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smnmaZyjudgment. See Marlnelli v Shifiin, 260 AD2d 227,229 (1stWp’t 19?W). Leave to amepd a 

pleading should be denied where the proposed amendment clearly lackg m&t. See Peach Parking COT. 

K 946 F 4Ch St,, JLC, 42 AD3d 82,86 (1 st Dep’t 2007). 

Plaintiffs motion to amend its compldnt to add David L e h S n  and Robert Lapidm &3 

defendants is denied. While plnintiff allages hat “Itelagen also provided additiondl servicas and 

equipmefit to the Defendant andlor the principals of the Defendant,” plaintiff has not asseftd that any 

agreements exist between it and these individuals, nor hm plaintiff adequtdy allegd that causes of 

action exist figauwt these principals In their individual capacities. Plaintiff has attached copies of 
ti’ I .  

invoices listhe s&h hdividuals’ addresses m the project adclresaes; howwar, PIS they arei principals of 

the corpodofi, this done does not indicate that services were performed for them in m individual 

capacity, wpmte f%am servioas p ~ d ~ s m e d  for the company. Therefore, a9 ple t i f f  has failed to show 

that m mncnhent adding David Levinson md Robert Lapidw ~FIS merit, the rnation to &end to add 

such individuals is denied. 
, . I .  

Accordiagty, it is 

ORbERED that plqhtiff s motion is denied in its entirety; and it is M e r  

ORDERED that discovery shall be expeditiously completed; and it ia f u d w  

ORDERED that within 30 days of entry of this order, defendant shdl sew6 a copy ofthis order 

with xloticc of entry, upon plaintiff. 

Dated: 
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