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SCANNED ON 71212010 T 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. PAUL WOOTEN PART 7 
Jurtlce 

& -  ’‘ eo INDEXNO. 11177912009 
90 EAST END AVENUE CONDOMINIUM, 
BY ITS BOARD OF MANAGERS, dQ o3 i MOTION DATE 

P m n o N  am. NO. 
- agalnrt- 

JANICE M. BECKER, 
001 ’ 

MOTION CAL NO. 
Defendant 

The followlng paperm, numbered 1 to 3, were read on thk motion by plalntm for rummary 
Judgment, and cross-motlon by defendant for pendente //to relief. 

Notice of Motlonl Order to Show Caums - Affldavb - Exhlbltm ... 
Aniwsrlng Affldavlts - Exhlbltm (Memo) 

Rsplylng Afndavlts (Reply Memo) 
~ 
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Croes-Motlon: Yes 0 No 

This is an action by plaintiff 90 East End Avenue Condominium, by its Board of 

Managers (“plaintiff or “the Condominium”), to recover unpaid condominium common charges 

and related fees from defendant Janice M. Becker (“defendant“) for the period May 2009 

through the present. Plaintiff has revoked defendant’s right to use tho Condominium’s 

gymnasium facilities for failure to pay common charges. Discovery has not bean completed 

and the Note of Issue has not been flled. Plaintiff now moves for summary judgment, pursuant 

to CPLR 3212, awarding judgment against defendant In the sum of $85,478.64; granting a 

hearing to compute additional attorney’s fees; and striking the defenses and counterclaim set 

forth in defendant’s answer. Defendant, appearing pro se, opposes the motion and cro88- 

moves for an order directing plaintiff to restote her right to use the Condominium’s gymnaalum 

facilttlee pendente lite. 
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BACKGROUND 

In support of Its motion, plaintiff submits, Inter alia, an affldavlt of Edith Schlckedant; the 

Condominium’s By-Laws (“the By-Law”); defendant’s account history; and a prior Judgment of 

this Court dated April 23, 2009. Defendant submits, Mer alla, her own affldavtt; an analysis of 

the charges; and correspondence between Stuart Becker and Schickedanz, Gumley Haft and 

plaintiff 8 counsel. The following facts are undisputed. 

Plaintiff is a condominium located at 90 East End Avenue, New York, New York. 

Defendant is the record owner of Unit 8A at the Condominium. Pursuant to It5 By-Laws, the 

affairs of the Condomlnlum are governed by a Board of Managers (“the Board‘). Schickerdanz 

la the Assistant Secretary of the Board, and also serves as an Account Executive for the 

Condominium’s mahaging agent, Gumley Haft. Schlckedanz is responslbler for supervising the 

collection of monthly common charges, repair charges, storage f w s  and late charges for the 

Condominium. 

Pursuant to section 6.4-1 of the By-Laws, all unit ohe rs  at the Condominium are 

required to pay monthly common charges as assessed by the Board on the flret day of each 

month (see Schlckedanz affidavit, exhibit A). Section 6.0 of the By-Laws Imposes a late 

charge, interest and Incurred attorney’s fees on any unit owner who fails to pay his or her 

common charges, as follows: 

“Unit Owner shall be obligated to pay (a) B ‘late charge’ of $.@I for 
each dollar of such amounts which remain unpaid for more than 
ten days from their due date . , . and (b) interest at the rate of 2% 
per month (but In no event in excdss of the maximum rata 
permitted by law) on such unpaid amount8 (less any ‘late charges’ 
theretofore collected on such amounts) computed from the due 
date thereof, together with all expanses, including, without 
limitation, attorneys’ fees paid or Incurred by either the Board or 
by any Managing Agent in any proceeding brought to collect such 
unpaid Common Charges. . . .” (Id,). 

Section 6.6 of the By-Laws also provides that ‘[alll such ‘late charges’, lntereat and 
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expenses shall bt~ added to and shall constitute Common Chargas payable by such . . . Unit 

Ownel“ (Id.). Further, section 6.7 of the By-Laws authorizes the Board to commence a lawsuit 

to recover a money judgment for unpaid common charges without foreclosing or waiving the 

lien securing such charges (/d.).  

In 2008, defendant fall in arrears in the payment of her common charges. Plaintiff 

commenced an action to recover the charges, and on April 23,2009, this Court entered a 

Judgment against defendant in the sum of $63,534.06, which covered common charges due 

through April 1, 2009.’ Defendant satiefled the Judgment in June 2008. Defendant has not, 

however, made any payments for charges that have accrued eince May 2009. In Auguet 2009, 

the Board revoked defendant’s right to use the Condominium’s gymnasium facllltles for failure 

to pay common charges. 

In the present action, plafntlff smks to recover unpaid common charges and related 

fees for the period May 1, 2008 through the present. In support of Its summary judgment 

motion, it submits an affidavit by Schickedanz alleging that defendant’s balance for May 2008 

through December 2009 is $72,200.80, consisting of: 

Base Monthly Common Charges $28,485.04 
Legal Charges: $25,745.82 
Storage Fees: $1,800.00 
Interest: $2,405.15 
Lete+_aes. $1 3,784.79 
Total: $72,200.80 

Plaintiff also claims that there are $8,000 in legal fees that have not yet been posted to 

defendant’s account. Plaintiff requeds that interest be included in any Judgment et the rate of 

24% pew annum as authorized by section 6.6 of the By-Laws. 

Defendant raises five affirmative defenses in her answer: first, that plaintiff fails to state 

a cause of action upon which relief can be granted; second, that the claims are barred becauae 

‘Interest was assessed at the rate of 9.0% per annum. 
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plainttff did not adhere to the By-Laws; third, that the doctrines of unclean hands, laches, 

waiver, estoppel and/or ratification bar plaintiffs claims; fourth, that plaintiff has suffered no 

damages; and flfth, that any damages were due to plaintiffs own conduct. Defendant also 

brings a counterclaim for breach of the covenant of good faith and fair dealing on the grounds 

that the late charges and interest are unenforceable penalties. 

In her opposition, defendant concedes that she has defaulted in payment of her 

common chargee, but she disputes the amount that is owed. She claims that her husband 

Stuart Becker, a licensed CPA, prepared an analysis of the charges and discovered a double 

billing of a $3,500 legal bill which plaintiff acknowledged, and another erroneous bllllng of 

$2,700 in legal fees that plaintiff refusad to acknowledge. She also clalme that Beckets 

prellminary review of the Condominium's records revealed that the prior Judgment included 

$5,000 In legal fees that she did not incur, and charges for interest of 24% per annum and a 

late fee of 4% per month that was charged to her and no other unit owner. She believes that 

further review of the records during discovary will reveal other errors. She cross-moves to 

restore her gymnasium privileges pendente /he, arguing that she ie required to exercise several 

times a week due to a prior injury. 

In its reply papers, ptaintlff admits that defendant's account history contained an 

improper legal charge of $3,781.25. Plaintiff credited this amount in September 2009, and has 

submltted an updated account history showing a credit for late fees and interest that wera 

inadvertently imposed against the improper charge. Plaintiff , however, disputes the alleged 

erroneous billing of another $2,700 in lagel fees, and maintains that defendant'e account hlstgr 

contains no other improper charges. Plaintiff also denies any efforts to hide accounting errom 

or that interest and late charges have only been charged to plaintiff. Plalntlff clalme that a8 of 

February 25, 2010, the total amount owed to the Condominium is $85,478.64, and that it io 

entltled to judgment in that amount. 
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DISCUSSION 

Plaintiff argues that it is entitled to judgment as a mattar of law In the 8um of $85,478.84, 

since defendant has admitted her default and the By-Laws provide for late charges, attorney’s 

fees and interest at the rate of 24% per annum in the event of default. Plalntlff also moves to 

strike defendant’s affirmative defmses and counterclaim. AB to the first defense, plalnttff argues 

that the complaint properly sets forth a cause of action to recover unpaid common charges. 

Regarding the second defense, plaintiff cites to the sections of the By-Laws authorizing the 

chargee. Pialntiff argues as to the third defense that this actlon is not barred by the doctrlnes of 

unclean hands, laches, waiver, estoppel and/or ratification, since the By-Laws authorize this 

lawsuit and it was commend shortly after the default became apparent. Plalntlff asserts that 

the fourth defense lacks merit because the defautt has financially impacted the Condominium’s 

ability to operate and caused It to expend resources to collect payment. With regard to the fifth 

defense, plaintiff arQues that it engaged in no conduct that prevented payment from defendant. 

Plaintiff further argues that defendant’s counterclaim should be dismissed slnca the By-Laws 

specifically allow for late charges, Interest and penalties upon a defautt. At a minimum, plaintiff 

requests judgment in ita favor on the Issue of Iiabllity and a hearing to determine damages. 

Plaintiff also argue8 that defendantla cross-motion ehould be denied because it w m  Mhln Its 

rights under the By-Laws to deny defendant BCCBSB to the gymnasium for failure to pay common 

charges. 

Defendant argues that summary judgment should be denied because discovery is 

incomplete and there are ganulne issues of material fact concerning the amount owed. She 

aseerts that her preliminary review has revealed billing ~rrors, and that the late fee and Interest 

authorized by the By-Lav3s constitute unenforceable penalties and violate usury laws. She 

argues that her cross-motion should be granted because her inability to use the Oymnasium 

creates a burden for her. 
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Summary judgment 1s a drastic remedy that should be granted only If no triable Issues of 

fact exist and the movant la entitled to judgment as a matter of law (see Alwarez v Prospect 

Hosp. , 68 NY2d 320,324 [ 19861; Andre w Amemy, 35 NY2d 361 , 384 [ 19741). The party 

moving for summary judgment must make a prima facie showing of entitlement to judgment as a 

matter of law, tendering sufficient evidence in admisdble form demonstrating the abeenw of 

material Issues of fact (see Wh8grad v New Yo& Uniw. Med, Ctr., 84 NY2d 851 , 853 [1985]; 

CPLR 3212 [b]). A failure to make such a showing requires denial of the motion, regardless of 

the sufficiency of the opposing papers (see Smells v AJl lndus., Inc., 10 NY3d 733, 735 [ZOOe]). 

Once a prima facie showing has been mad@, however, "the burden shifts to the nonmoving party 

to produce evidentiary proof in admlsaibla form sufflciant to establish the existence of materlal 

188U€98 of fact that require a trial for resolution" (Glflrida w Cltlbank Corp., 100 NY2d 72, 81 

[2003]; see also Zuokerman v CRy of New York, 49 NY2d 557,562 [1980]; CPLR 3212 [b]). 

When deciding a summary judgment motion, the Court's role is solely to determine H any 

triable IsBues exist, not to determine the merits of any such Issues (see SlIImen v Twentieth 

Century-Fox Film Corp., 3 NY2d 395,404 [1857). The Court views the evidence in the light 

most favorable to the nonmoving party, and gives the nonmoving party the benefit of all 

reasonable inferences that can be drawn from the evldence (see Negrl v Stop & Shop, hc. ,  65 

NY2d 625, 626 [lSSS]). If there is any doubt as to the existence of a triable Issue, summary 

judgment should be denlad (see Rotube Extruders, Inc. v Ceppos, 46 NY2d 223, 231 [1978]). 

The Court flnds that plalnttff has demonstrated its entitlement to judgment a8 a matter of 

law a8 to liability only. Plaintiff has submftted an affldavlt from it's manager and a detailed 

account history demonstrating defendant's failure to pay common chargee 88 required by the 

By-Laws. Defendant concedes her default and challengea only the amount owed. The 

obligation of a condominium untt owner to pay common charges is, for the most part, abeoluta 

and cannot be avoided (see Board of Mgrs. of Lido Beach Towers Condomlnlum w Gertenlaub, 

. 

, 
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2010 WL 1604870, *2 [Sup Ct Nassau County 20101; Board of Mgrs. ofthe first Ave. 

Condominium v Shendel, 143 Misc 2d 1084, 1087 [NY City Civ Ct 19891; Real Property Law 0 

339-x). Therefore, absent a valid defense, plaintiff is entitled to judgment in its favor on the 

issue of liability as a matter of law (see Board of Mgrs. of Gerden Terrece Condorninlum v 

Chleng, 247 AD2d 237,237 [ lat Dept 19Q81; Mlll Pond Condominium v Landau, 21 6 AD2d 372, 

373 [2d Dept 19951; Shsndel, 143 Mlec 2d at 1086). 

Although defendant Bets forth several affirmative defenses In her answer, defendant has 

failed to raise an issue of fact requiring a trial on the issue of iiabillty. The defenses are largely 

boilerplate and lack merit. The Court notes in particular that the defense of unclean hands, an 

equitable defense, cannot be utilized in an actlon at law that, as here, is strictly for money 

damages (see Msnshlon Joho Ctr. Co., Lfd. v Manshion Joho Of., Inc., 24 AD3d 189, 190 [lst 

Dspt 20051). Nor doe8 the defense of laches, an equitable defense based on a plainttffs delay 

in asserting rights, apply to an action brought wlthin the applicable statute of limitations (see 

Republic Ins. Co. v Real Dev. Co., 181 AD2d 189, 190 [ le t  Dept 1990J). Further, the defense of 

uaury Is inapplicable since this case does not concern the borrowing and lending of money (see 

Donate/// v Slskind, 170 AD2d 433,434 [2d Dept 1091]), and involves defaulted obligations (see 

Mi/ler Pl~nnlng Cow. With Delta Funding C o p  v Wells, 253 AD2d 859, 860 [2d Dept 1 QQe]). 
There remain issues of fact, however, regarding the amount that is owed to plalntm. As 

the parties have proffered disparate views on the amount due, a hearing is required to establish 

the amount of damages. Pursuant to the By-Law, plaintiff is also entitled to an award of 

attorneys fees and interest (see Board of Mgm. of Bedford MewsCondomlnium Y Nesr, 37 AD3d 

508, 507-08 [2d Dept 2007J). Accordingly, this matter will be referred to a Special Referee to 

hear and report with recommendations the amount of plaintiffs damages as of May 2009, which 

shall include unpaid common charges, storage fees, late charges, reasonable attorney’s fees, 

interest and costs (see CPLR 4317). Interest shall be awarded at the same rata as awarded in 
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the prior Judgment. 

Defendant’s cross-motion to restore her gymnasium privileges pendente llte is denied. 

Absent a showing of fraud, selfdealing or 4 violation of the By-Laws, the courta will not interfere 

wlth the business judgment of the Board regarding its management or maintenance of the 

building (see Schoninger v Yardarm Beach Homeowners Assn., 134 AD2d 1, g [2d Dept 19871; 

Shandel, 143 Misc. 2d at 1087). Defendant has not submitted evidence demonstrating that the 

Board acted outside of the scope of its authority or in bad faith in revoking her gymnasium 

privileges. 

For these reasons and upon the foregoing papers, it is, 

ORDERED that plaintiff s motion for summary judgment is granted on the issue of liability 

only; and it is further, 

ORDERED that defendant’s cross-motion to restore her gymnasium privileges pendente 

lite is denied; and It le further, 

ORDERED that the isaue of plaintiff’s damegee a8 of May 2009, which shall include 

unpaid common charges, storage feee, late charges, attorney’s fees, interest and co8t8, is 

referred to a Special Referee to hear and report with recommendations, except that, in the event 

of and upon the filing of a stipulation of the parties, as permitted by CPLR 4317, the Special 

Referee, or another person designated by the parties to 8ewe as referee, shall determine the 

damages issue; and It is further, 

ORDERED that not later than July 12, 2010, plaintiff shall serve a copy of this Order with 

Notice of Entry on the Special Referee Clerk In the Motion Support Offlce at 60 Centre 
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Street, Room 1 lQ, t 
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Dated: June a4 ,2010 

Paul Wooten J.S.C. 
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