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Phi  ntifl; 

-against - 

5 5 0 REA L'l'Y IHEl (.i HI'S,  LL(:. 3, C.'. RE AL'TY 
MANAGEMEN'P CO. and SAN13RA GREIHR l iEAL 
ESTATE INC.'.. 

F I L E D  
JUL 0 1 2010 

cauw CLERKS OFFICE 
NEW YORK 

Indcs No. 

1 1 1938/07 

Motion Seq. No.: 
002 & 003 

I:or convenience, Motion Sequence Numbers 002 and 003 shall be consolidated. 

In Motion Sequence Number 002, defhdanls  550 Realty Heights, LLC ( 5 5 0  Realty) and 

J.C. Realty Managenlent Co. (J.C. Realty) move for summary judgment disniissing the 

coinplaint. I n  Motion Sequence Niiniber 003, such defcndants move to preclude plaintiff from 

offering expet? testiiiiony and/or reports. SLindra Greer Rcal Estate Inc. was added as u defendaiit 

vicr amended complaint. 

In this is a personal injiiry action. plaintiffalleges that 011 October 14, 2006, at about 9:OO 

p.m.. he dcscencled the stail-casc between the second and third floors of his apartment, locatcd at 

5 5 0  West 158"' Shuet, New York, New York, when he slipped and fell, sustaining a broken ankle 

and other injuries. 'l'lie complaint alleges that, due to defendants' negligence, careless and 

reckless conduct. plaintiff slipped, tripped r-lnd fell on [he defective, broken, cracked, w s a k  and 

iiiieven poi-lions of the staircase. 

550 Keally and J.C. Realty move for summary judgment, dismissing the coniplaint on the 

ground that plaintil-T lias not made out a case of liability agairist thcm. They contcrid that plaintiff 

has oiily offered speculation and selfserving testimony to prove that they were negligent in  

maintaining the staircase. Even if there was a defective condition in  tlie staircase, 5 5 0  Realty and 
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1 .C. Realty argue thal plaintiff caiiiiot deiiionstratc actual o r  constnictive notice 01' the condition. 

' I 'lie iiiov i I ig deli. lid ants si1 bm i t de po s i t io 11 t e SI i nio ny fro 111 pl niii t i fi'. P 1 ai i i  t i  ff t us t i fi ed that 

at thc time ol'the accident, tlierr was i i o  light in the area arid the seventh step ii-om the top of the 

staircasc, which hc indicated was where he slippod, was worn in the middle. Plaintiff did iiot 

claim that lherc w s  ohstl-iiclions on the s k p .  like dirt or debris. He recalled tha t  there was one 

handrail on thc side of the staircasc. Plainlit'f' provided photographs of' the slaircase. Plainliff 

indicated that hc had used the stairs once or twice per day prior to the accident, yet admitted that 

he had not cornplaincd to defetidaiit about the lack of lighting or a worn condition of the 

staircase. 

Also siibniitted is tl iu deposition testimony of' Sami Najjar, .- property manager for 1.C. 

Realty, who stated that he was ir i  charge of the day to clay operations of the premises and that the 

staircase lighting was good. Naj,jar fLii+tlier testified that during his regular inspections of the 

premises, lic Iiever observed any dcfect to thc staircase in general, aiid that if the marble had 

cracked or was worn, lie would have i t  replaced. Najjar stated that no tenant, including plaintiff, 

had ever complained about tlic lighting i n  the staircase prior to the accident. LJpon receiving 

notice of the lawsuit. Na-jjar testified tliat lie inspected the staircase again and again observcd no 

dei'ects oil the steps between the second and third floor landings. 

On CY about August 27, 2009, plaiiiliff filcd a Note of Issue, asserting ihat discovcry was 

complete and thc case was ready for trial. The moving defendants argue that, with the 

coinpletion of discovery. plaintiff cannot prove that there was a defectivc condition on h e  

staircasc. and tliat clefendaiits had notice ul 'any defects and failed to remedy the situation. 

I n  opposition to the motion, plaintiff asserts that his testimony has provided an issue of 

facl as to wlictlic~. 11ie staircase was dcftctive, wit11 respeal to the alleged lack of'proper lighting 
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and  the wor11 nature ol'the steps. Plaintiff also statcs thnt there was a failure to provide proper 

haiidmils at tlic staircase. 

1.)1 aiiitijl - ,  ' . -  s counsel is also llic atlorncy in a similar personal injury action, Jones v 550 

Rcw//y Hci,q/7/,s, f , / ,C"T Indcs No.  1026 1 7 / 0 8  , comllienced against the sanic defendants sued 

herein. 'l'he .JOHP.S c a s t  involves a claim t h a t  011 May 1 I;, 2006, an individual. I h l e  .loncs. 

slippcd and l ' t l l  011 the staircase:, in  the saiiie buildiiig. between the first floor- and the lobby, partly 

as ;i result of the dlegedly worn conditio~i 01'tlie ]losing of the steps. Naijar .. was deposed in such 

casc and kstit'ied that, at the tiiiie of  the accident, he perfornied inspections of the premises at 

least oncc a week. In the event he found stcps i n  nccd of'repair, lie would contact the general 

contractor 01' the pi-eniiscs, who was respoiisible for most of the maintenancc or repair work 

there. 

Plaintiff here c l a i m  that the moving defendants have failed to meet their burden of 

establishing there was no defective or hazardous condition to the staircase. Although they refer 

to Na-j-jar's deposition tcstimony, there is iio mention by Najjar -. as to what the condition of the 

stairs wcre on the date of the accident. Plaintiff'asscrts that Najjar's testimony confirms that 

there was a handrail 011 only oiie side of the stairs and no lighting directly above the stairs. Rased 

oil his own assertions, plainliffclainis to liave eslablished that the cause of'the accident included 

tlic worn ~oiidifion of the step at bar, the lack o f a  handrail to which one could have held, and 

i mdeq ua t e I i gli t ing . 

As t o  the issuc of noticc. plaintiff argues that del'endants were advised of thc defective 

condition oi' the stairs hllowing the .loties accideiit. occurring on the sanic staircase five months 

prior to plaintiffs sccideiil. N a j a  testified that he was advised of Jones' accident the day after it 

occurred by the s1ipcrintendeiit.s wife wlio called to inlbrni him about the accident. 
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Plaintiff fiirther submits an affidavit fi-om Scott Silbennaii, an engineer and the president 

of DII eiiginceriiig Consulting firm. Silberman has conducted an invcstigation of the subject 

staircase and as a rcsdt,  slates that thc area is in violation of various sections of the New York 

C i t y  Building ('ode and the N e w  York State Miiltiple Ilwelling Law. 

As to tlie affidavit by Si1 berman, delndiuits have moved to preclude the testimony and 

othcr information ti0111 Silhernian 

$3 101 (d ) .  I'laintiI-'fdiscloscd Silberman nlier lililig the Note of Issue, and the ctisclosurc 

allegedly refers to issues not previously discussed, namcly violations of code rcquirements. 

Defendants claiiii pxjudicc i1'Silbernian's rcpott is dlowcd lo be included in  this case as ~ h c y  

wo~i ld  have to retain their ow11 expert testimony on sliort notice. 

Ihilurc to comply with the requirements of C'I'LII 

In oppositioii to the motion to preclude, plail-itiff states that defendants, during the 

discovery period, delayed in providing plaintiff with work orders and invoices for work 

performed by the contractor fbr a two year period prior to and including the date of  tlie accident. 

P I ai TI t i ff c I a i m s that 11 e 11 eed cd t 11 i s i 11 fo rii 1 ai i o 11 to ass LI rc what , i 1' any ~ mod i i i c a t i o n s I1 ad bce 11 

Iiiade to the prcmiscs i n  order 1i)r Silheriiian to adequately provide his final opinion. Once the 

information was provided by defendants, plaintiff allegedly submitted the affidavit. 

Plaintiff ~ g u e s  that he has maintained, from the beginning of  Ihis case, tuliat the claiiiis 

wcrt: with regard to the staircasc. as well as any applicable violations. Plaintiff states that 

dei'endants Iiad conducted an investigation early on in the case, relating to all of plaintiil's 

claims. Because no datc has been s i t  for trial at this t h e ,  plaintifI'contends that defendants are 

not precluded froti1 obtaining thcir ow11 expert witness to rebut Silberman. Plaintiff maintains 

that the introduction of Silberman's afiidavit is not willfd or pi.eAjiidicial in any way. 

I n  a reply affinnatioii. defendants state that p la i i~ t i f f~s  expert affjdavit is not competent to 
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create a matcrial issue of fact because plaintill'rctained Silbernian as an expert as early as 2006 

without informing dcfendaiits at the h e .  Thcy assert that plaintiff knowingly failed to disclose 

his existence i int i l  after the i-jliiig 01' L I T  sumniary judgment motion. They aver that duc to the 

allegedly pwj iidicid iiatiire of the nflidavit. siicli evidcl-ice should be p~.ecluded pursuant to  CPLH 

3 1 0 l ( d )  ( 1 ) .  

1)efendants claini to have inel their initial tmrden denionstrating an absence of triable fact 

and. hus. are cnlihxl to jucigmciil as a niattcr ol'law. 'l'hey arguc that plnintill'has [oi~ly offered 

concliisory evideiicc establishing a defective condition and has not rebutted their p r i m  h c i e  case 

demonstrating a lack of del'ects. Defendants contend that plaintiff has disclosed irrelevant 

deposition testimony from a different aclion, which involved a diffcixnt part of the staircase, and 

such disclosurc fails 10 raise ;i material issue of l x t .  

"The proponent of  a motion for sumniary judgment must demonstrate that thcre are no 

material issues of h c t  in dispute, and that it  is entitled to judgment as a matter of law." Ddlus- 

,S/cphcn.son 1' W'ui,snim, 39 AD3d 303, 306 ( 1  '' Dcpt 7007), citing Winegrd  11 New lrork 

f .Jr i i iwr,~i / j ,  Alcdicwl ( : ' c r i / ~ / . ,  64 NY2d 8s 1 .  853  ( 1985). Upon prol'fer of evidence establishing a 

prima h c i c  case by [he niovant, '' the party opposing a motion for suinrnary judgnieut bears the 

burden of 'produc[ing] evidentiary proof in admissible form sufficient to requirc a trial of 

material questions offact."' fcoplc 1' G I Y I . ~ . ~ .  50 AD3d 535, 545 (1" Uept 2008 )- quoting 

% I I I ' ~ P / . ~ ~ L / ~ I  11 ( . ' i / j ,  ~ ~ / ' N w  I'oI-k. 40 NY2d 557, 562 ( 1980). If there is any doubt as to the 

existence ol'a triable issue of hc t ?  sumiiiary judgment iriiist bc denied. C;rvs.s I' .iln?ril~s~rmolt?d 

Homing C.'o/./""i'/ion. 298 AI l2d  224, 226 ( 1 'I' I k p t  2002). 

Applying the d w v c  principles herein, thc lnotion f'or sunimary judgment is dcnied. as 

t l w e  art' fictual issucs. ;is detailed below, as to whethcr moving defendants were negligent, i n  
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causing the subject accident. While. the introduclion hy plaintiff ol‘tcstilnony related to a 

separate lawsuit may not be siif‘iiciently relevant to confirm noticc of‘thu dlegedly defective 

condition which caused the suljeot accident. Naj-jar testified in this action that hc was 

responsible h r  a n y  code viol:tii(-)ris at thc preiiiises aiid during his inspections he woiilcl l o o k  to 

see if t lwe were :in!/ violutious. Evidence of 21 violalioii of the Administrative Code may bc 

considered sonic evidence ol’negligence. ,SLY> Ellioi I’ C’ii)) o f N w  Y w k ,  95 NY2d 730. 734 

(200 1 ). The issuc ol‘wl-retlier inm~ing defendants, i n  Ilct, violated said Code, prccliides the 

granting of s ~ t  mniiiry j it dgr iieil t of cl i sin i ssal . 

Moreover. to cousli titte constructive notice, a def‘cct must be visible and apparent and to 

exist for a sufiicient length of time before the accident to permit thc defendant to discover and 

rcmedy it. Goidon I ’  A I I ~ C I . ~ L W I  Mu.wiint of NCiiiird Hisiot-v, 67 NY2d 836, 837 ( 1c)86). 

According lo Si lbci-~n~n’s  afiiciavit. the coiiditioii h a t  existed on the staircase at the time of the 

accident would have occurred over a long period of time, through a period of wear and tear. 

Na-jar, an agent of thc defendants, testificd as to his regdar and routine inspections of the 

staircase. There is a further issue of fact as to whether such a condition, which allegedly 

occuired over a lengthy period of time. should have been observed by a representative of 

de 1-en dan t s who con d iic t ed ro i i  t i ne i t i  spec t i o n s ~ pro v i d ed de h d a n  t s w i t h c o 11 str uc ti ve 110 ti ce and 

d s o  prccludes the granting of suminary Ljdgiiietit. 

Ile ie 11 clan t s ’ mot i o 11 to p rcc I ud e p I ai 11 ti 1.1‘ f ro  m offering un t i M e I y not i c e d ex per1 test i mo 11 y 

and/or rcports is denied. “CI’I_.R $ 3 IO I (d)(  1 ) does not requirc a party to respond to a demand 

(‘or expelt witness information ‘at any spccific time, nor does i t  mandate that a party be precluded 

from proffering expert testimony merely because ofrioti-Coii1pIianct‘ with the slatutc’ iinlcss there 

is evidence of intentional or  \willful fhiliire to disclose and a showing of prejudice by the 
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Here, defendants have hiled to demonstrate any actual prejudice, by any allegedly late 

by defciidarits were sections 52 and 78 of tlic New York Statc Multiple Dwelling Law, section 

205-e of tllc (.hiela1 Municipal Law. and sections 27-1 27, 27-1 38 and 27-375 of the New York 

City Administrative I ,aw. Fuitlicr, pl;iintift'indicated that lie rcscrvcd the right to amend his 

rcspvnsr lo iiicILide iidditioiial laws. u p  11iitiI the tiiiic of trial. T ~ u s ,  the iiioviiig defendants were 

already 011 notice of the alleged violations of various state and city rules, prior to the receipt of 

plaiiitift-s expert disclosure. Moreover. since a trial date has yct to be scheduled. defendants are 

riot prejudiccd .should thcy decide to obtain an expcrt to rebut plaintiffs expert*s opinion. 

Accordingly, i t  is 

ORDERED that the iiiotioii for surnmaty judgment dismissing the complaint is denied; 

and it i s  L'urther 

OKDEKF13 that the motion to preclude plaintiff from offering expert testimony is denied; 

and it  is fh+ther 

ORDEIIEII that within 30 days of entry of this  order. plaintiff shall serve a copy iipon 

defendants. with not ice of entry 

J :'IS ti 111 m a  ry .I ud y 1 ien I \gra. 5 50 r I ty . wpd 
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