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MARINA AYVAZAYAN a.k.a. MARINA VANCE, 

For an Order Pursuant to Article 78 of the 
Civil Practice Law and Rules, 

Petitioner, 

-against- Index No. 1 15704/09 

THE CITY OF NEW YORK DEPARTMENT OF 
HOUSING PESERVATION and DEVELOPMENT and 
EAST MIDTOWN PLAZA HOUSING COMPANY, NC., 

Respondents. 

Joan A. Madden, J. 

In this Article 78 proceeding, Petitioner Marina Ayvazayan a.k.a. Marina Vance 

(“Ayvazayan”), seeks to annd the decision of Joseph Quigley (L‘Director Quigley”), Director of 

Administrative Services of the New York City Department of Housing Preservation & 

Development (“HPD”), dated July 10,2009, which denied Petitioner’s request to transfer fkom a 

studio apartment on a Mitchell-Lama property to a larger apartment on a Mitchell-Lama 

property. HPD and East Midtown Plaza Housing Company, Inc. (“East Midtown Housing”) 

oppose Ayvazayan’s petition. For reasons stated below, Ayvazayan’s petition is denied. 

E€lwQwd 
Since 1998, Ayvazayan has resided in a studio a p m e n t  (“Apt. 13C” or the “studio 

apartment”), located at 400 Second Avenue, New York, New York 1001 0, within East Midtown 

Plaza, a Mitchell-Lama apartment complex. East Midtown Plaza is owned by East Midtown 
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Housing, a Mitchell-Lama cooperative housing company, which is supervised by HPD and 

subject to HPD’s regulations. 

While Ayvazayan resided in Apt. 13C, she had various co-occupants who resided With 

her for differing periods of time, including two of her fiiends, Marina Ptskialadze 

(“Ptskialadze”) and Nicholas Gartner (“Gartner”), and her minor son, Bradford Vance 

(“Bradford”). Ayvazayan is married to Clary Vance (L‘Vance”), with whom she files joint tax 

returns, although Ayvazayan asserts that they have been separated for a number of years. 

Ayvizayan is a haidmake-up stylist and is self-employed. 

During 2008, Ayvazaym was on an internal transfer waiting list to be transferred to a 

larger apartment.’ On August 25,2008, Ayvazayan received a letter (the “First Offer ktter”) 

from East Midtown Housing which stated that she ww eligible to apply for a transfer to a two 

bedroom apartment (“Apt. 2LL”), located at 333 East 23rd Street, New York, New York, in East 

Midtown Plaza. The First Offer Letter stated that she was ‘‘#l in this offer” and instructed her to 

complete an enclosed form letter indicating whether she desired to accept the offer. The First 

Offer Lctter specified that if Ayvazayan rejected the offer, she would be entitled to two more 

offers, after which her transfer request application would be eliminated from consideration. 

However, the form letter stated that “HPD has the final approval as to  whether or not you get the 

apartment. Until it approves your application, the apartment is not yours.” 

On September 4,2008, Ayvazayan submitted an acceptance of the offer, a Tenant Data 

Verification Form and various supporting documents, including: (1) Ayvazayan’s income 

affidavit, (2) a non-working affidavit from Ptskialadze, (3) a non-working affidavit from 

Gartner, and (4) a Home Visit Information permission form. On her Tenant Data Verification 

‘ It is not clear ffom the parties’ submissions whether Ayvazayan placed herself on a waiting list 
to be transferred to a two bedroom apartment specifically, or requested a transfer to any 
available larger apartment. 
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form, Ayvazayan listed Ptskialadze and Gartatr BS her co-residents. She did not designate 

Bradford as a co-resident. 

East Midtown Housing requested that Ayvazayan provide additional documentation in 

support of her application including, among others: (1) W-2 forms and New York State Tax 

Returns for each working member of the household, (2) a verified letter horn an accountant for 

self-employed household members, (3) notarized income affidavits from non-working household 

members, and (4) proof of residency for all individuals in the apartment and the prior year’s 

income &davit or recertification. It appears that Ayvazayan provided some, but not all, of the 

requested documentation. She provided, among others, her New York State tax return, non- 

working affidavits for Ptskialadze and Gartner, a working affidavit, and an income affidavit for 

herself. Additionally, she provided Annual Household Income Affidavits (“AHI Affidavits”) for 

2006 and 2007, which both list Gartner and Ptskialadze as co-residents. She also stated that 

Ptskialadze and Gartner do not have bills. 

On October 7,2008, Director Quigley disapproved the bansfer, in Writing (the “First 

Disapproval”) on the stated grounds that Ayvazayan did not meet the occupancy standards for 

the requested apartment and that Ayvazayan did not provide satisfactory proof that the studio 

apartment was the primary residence of her listed co-residents, Ptskialadze and Gartner. He also 

noted that it was questionable that the studio apartment was Ayvazayan’s primary residence, as 

she filed a joint tax return with her husband, who does not reside in the studio apartment. 

On October 8,2008, by way of letter (the “10/8/08 Letter”), Elizabeth Cintron 

(I‘Chtron”), the Assistant Property Manager for East Midtown Housing, notified Ayvazayan that 

her transfer request was denied, and included a copy of the First Disapprovd2 After she was 

The 10/8/08 Letter states that Ayvazayan’s chances on “the two bedroom list will be 
eliminated.” It does not state that she wm removed from the waiting list for a transfer to any 
larger apartment, such as a one bedroom apartment. However, the First Disapproval 
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informed of the denial of her request, Ayvazayan states that she asked for a review of the 

documents submitted. 

On December 4,2008, Director Quigley wrote a letter (the “First Disapproval 

Confirmation”) to Ayvazayan, which informed her that the “information [she] provided 

regarding [her] roomates, is not sufficient to establish eligibility for a larger apartment at East 

Midtown Plaza.” The First Disapproval Confmnation states that she did not sufficiently 

document the primary residency of her co-residents and that, in order to determine her eligibility 

for a two bedroom unit, she needed to submit the following documentation for her co-residents: 

(1) 2007 tax returns and proof of any other income or (2) if there is no income, statements from 

the IRS and Social Security Administration to verify lack of tax return and SS/SSI benef~ts.~ 

Furthermore, the First Disapproval Confirmation states that, “[alt this time the previous decision 

to deny your transfer request will remain in effect until this information is provided.” 

On May 5,2009, East Midtown Housing sent Ayvazayan a letter (the “Second Offer 

Letter”) informing her that she was eligible to transfer to a different two bedroom apartment 

(“Apartment 10 MM’), located at 3 11 East 23d Street, New York, New York, withiq East 

Midtown Plaza. The Second Offer Letter, like the first, stated that Ayvazayan was “#I1 in this 

offer” and instructed her to complete an enclosed form letter, which like the earlier form letter, 

specified that HPD’s approval was necessary in order for her to get the apartment. The Second 

Offer Letter specified that if she rejected the offer, she would be entitled to one more offer, after 

which her transfer request application would be eliminated from consideration. Ayvazayan 

submitted her acceptance of this offer on or around May 6,2009. 

Confirmation states that she did not provide sufEcient information to establish eligibility for a 
larger apartment. 
’ The letter also stated that, if Gartner was a full-time student, Ayvazayan should submit 
evidence of the school he is attending. 
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Based on a facsimile transmittal (the “Fax”), on May 8,2009, sent by Geri Roberson 

(“Robcrson”), General Manager at East Midtown Housing, to Hilda I I  Wexler (“Wexler”), an 

employee of HPD, it appears that Ayvwayan informed East Midtown Housing of the revised 

household composition at her studio apartment after Ayvazayan received the offer for Apt. 

1OMM. In the Fax, Roberson wrote to Wexler that, having learned this, Robcrson did not 

believe that Ayvazayan was eligible for a transfer to a two bedroom apartment as there was no 

record that Bradford resided with her for one year. Roberson further stated that she wanted to 

discuss this situation with Wexlcr. 

By letter (the “Appeal”), dated May 19,2009, Ayv~yan ’s  attorney, Mark Lindenburg 

(“Lindenburg”), notified Director Quigley that Ayvazayan had retained him to respond to the 

Second Offer Letter and to appeal the First Disapproval Conhnation. The Appeal stated, in 

response to the issue of ptskialadze’s residency, that Ptskialadze was included on Ayvazaym’~ 

AHI Affidavit since 2006; however, the Appeal does not address the issue of Gartner’s residency 

nor refer to him in any capacity. The Appeal further stated that Bradford primarily resided with 

Ayvazayan since January 2007, when Vance became ill. Lindenburg submitted various evidence 

to document Bradford’s residency with Ayvazayan in the studio aparkent. The Appeal also 

stated that the issue of Ayvazayan’s primary residency in the apartment has been decided in her 

favor on multiple prior occ~isions.~ 

‘ It is not clear from the submissions of the parties how many times Ayvazayan’s residency in 
Apt. 13C was in dispute. In 2005, a dispute about whether Apt. 13C was Ayvazayan’s primary 
residence was settled in her favor, although she was placed on probation by HPD for two years 
for falsely designating an alleged co-occupant as a relative on her AHI Affidavits in 2000 and 
2001. 
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By letter, dated July 10,2009, Director Quigley reafikned the disapproval of 

Ayvazayan’s request to transfer to a two bedroom apartment (the “Final Disapproval”).’ The 

Fhal Disapproval states that Ayvazayan failed to provide documentation that hkialadze or 

Gartner resided at the studio apartment, as Ayvazayan claimed on her application. Director 

Quigley also writes Ayvazayan did not provide an adequate explanation as to what happened to 

Gartner, or why Ayvazayan does not “file her taxes from her address.”6 Director Quigley states 

that Bradford was not reported 

application or the 2007 income affidavit. Director Quigley further stated that Ayvazayan first 

reported her son as an occupant of the studio apartment on her 2008 AHI Affidavit, which was 

“just recently submitted.” 

residing with Ayvazayan on either the 2007 transfer 

On September 2 1,2009, Ayvazayan commenced this Article 78 proceeding in which she 

seeks an order reversing, setting aside or otherwise modifying the Final Disapproval, and 

granting the requested transfer. In the petition, Ayvmyan challenges the determination in the 

Fitial Disapproval, arguing that it was arbitrary and capficious due to the fact that Director 

Quiglty failed to adequately consider and take notice of each of the following: (1) evidence that 

Ptskialadze was on the AHI Affidavit since 2006, (2) evidence that Bradford’s primary residence 

was the studio apartment since 2007, and (4) the facts that her tax returns dodist the studio 

’ HPD’s answer states that the Final Disapproval reaffirmed the disapproval of Ayvamyan’s 
request to transfer to either two bedroom apartment; however, it is not clear when the 
disapproval in respect to the second apartment was initially made. Furthermore, it should be 
noted that the Final Disapproval does not specifically address whether Ayvazayan was ineligible 
to remain on a waiting list for a one bedroom apartment. 
’ While the issue of the address which Ayvazayan lists on her joint tax returns is not critical to 
tbe disposition of this petition, it appears that the address of the studio apartment is handwritten 
on the front page of her 2007 federal and state income tax returns, next to a different address, 
which is typed. 

I 
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apartment as her address (along with her husband Vance’s address) and that the issue o l  

Ayvazayan’s primary residence was previously settled in her favor. 

HPD opposes the motion, arguing that the decision to deny the transfer was reasonable, 

rational, and in conformity with applicable statutes, law, and regulations. HPD asserts that 

Ptskialadze and Gartner were not valid residents of the studio apartment, as they did not receive 

written permission to reside there. HPD also asserts that Ptskialadze and Gartner failed to fulfill 

their requirement as co-residents to submit certain financial documents, such as tax returns or 

verifications of no tax return, to East Midtown Housing. HPD further argues that Ayvazayan 

failed to establish, with acceptable proof such as tax returns, motor vehicle registration, driver’s 

license, or other documents filed with a public agency (28 RCNY §3-02(n)(4)), that Ptskialadze 

and Gartner, and/or Bradford used the subject apartment as their primary residence. HPD also 

contends that Ayvazayan failed to establish that the studio apartment was the primary residence 

of Ptskialadze and/or Oartner since, under 28 RCNY §3-02(n)(4), no dwelling may be 

considered the primary residence of a tenant unless the tenant filed hisktr state tax return from 

that address, or provides proof that he/sht is not required to file.’ Additionally, HPD asserts that 

Ayv~tzayan should not have been offered the second apartment because her attempt to recast her 

family composition would have the effect of her not being eligible to go back onto the waiting 

list until one year from the date she claimed her son moved in with her, which would have 

affected her placement on the internal waiting list. As such, East Midtown Housing argues that 

she should not have been offered the apartment as she should not have been next on the waiting 

list. 

The provision actually states that a tenant must show proof that hdshe filed hidher New York 
City Income Tax Return from the claimed residence; however, individual New York City 
residents do not file city income tax returns that is separate from their state income tax returns. 
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East Midtown Housing adopts HPD’s opposition, and also asserts that Ayvazayan failed 

to demonstrate that the studio apartment was her primary residence or explain why she did not 

file taxes from the studio apartment. East Midtown Housing argues that prior determinations of 

primary residency are of no effect as each shareholder must maintain hisher apartment 8s hidher 

primary residence at all times. 

In reply, Ayvazayan states that “in response to respondent’s request for additional 

documentation, all such documentation was furnished.” As to Bradford, Ayvazayan appcars to 

argue either that Bradford is a minor and, as such, he should be considered a primary resident of 

each of the addresses where each of his parents primarily reside. She also argues that a denial of 

the transfer would be tantamount to a finding that the studio apartment was not her primq 

residence. 

Discwsio4 
In an Article 78 proceeding, the court is limited to the question of whether an 

administrative agency’s determination was arbitrary and capricious. Bern- V 

&w m e  Division of Hous-d, 278 A.D.2d 319 (2“d Dep’t 

2000). When making this determination, the court will look to whether or not the agency 

charged with the interpretation of applicable statutes and regulations was unreasonable or 

irrational. &hati v. 

and regulations it administers is entitled to deference if it has warrant in the record and a 

reasonable basis in the law. -0, v. c1t-V- ,48 A.D.2d 129,131 

(1 Dep’t 1975); # 

&pew& 161 A.D.2d 424,426 (1‘ Dep’t 1990). 

. . .  

,72 N.Y.2d 784,791 (1988). HPD’s interpretation of the statutes 
* .  

. * .  

Under this standard, there is no basis for annulling HFIYs determination that Ayvazayan 

was not entitled to a transfer to a two bedroom apartment. 28 RCNY §3-02(i)( 1) states that, in 
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order for a tenant to be eligible to transfer to a larger apartment, she must be able to show that 

the subject apartment is the primary address of the required number of occupants for that 

apartment size both at the time the transfer application is made and at the time an offer for a 

larger apartment is received. 28 RCNY §3-02(m) states that there must be a minimum of three 

residents in each two bedroom apartment. Thus, it is clear that Ayvazayan would not be entitled 

to transfer to a two bedroom apartment, even if she put forth sufficient proof that the studio 

apartment was the primary residence of both her and Bradford, as she has not established that the 

studio apartment was the primary residence of three valid co-occupant$ at the time she made the 

internal transfer application & at the time she received either the First Offer or the Second 

Offer. 

The only “evidence” that Ayvazayan provided in relation to the question of whether the 

studio apartment was the primary residence of Oetrtner and/or Ptskialadze were non-working 

affidavits and their inclusion on the AWI Midavit submitted to HPD. HPD reasonably 

determined this to be insufficient proof of primary residency in light of the regulations, which 

refer to documents from public agencies as examples of acceptable proof. Additionally, 

Ayvazayan failed to establish that the studio apartment was the primary residence of Ptskialadzc 

and/or Gartner because she did not provide income tax returns for them, as required to establish 

primary residence under 28 RCNY §3-02(n)(4), or provide proof that they were not required to 

file. 

Furthermore, Ayv~mym was offered a number of chances to submit evidence of her 

alleged co-residents primary residency, including income tax returns or statements of no income 

from the R S  and Social Security Administration, but she and her co-residents failed to provide 

this information, or even present an explanation as to why this documentation was not provided. 

The record also indicates that Gartner and Ptskialadze may not have been valid co-occupants, 
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since it appears that they did not receive prior written approval to co-occupy the studio 

apartment as required under $3-02(0)(2)(i), arid, if they were not valid co-occupants, neither of 

them could be included in satisfying the occupancy requirements of §3-02(i)(l). 

In addition, Ayvazayan’s blanket statement in her reply that she supplied all the 

documentation that was requested from her is not supported by the record. In fact, she has not 

even provided many of the documents that were requested from her as evidence here. 

Finally, to the extent HPD’s determination is at odds with its earlier decision that the 

studio is Ayvazayan’s primary residence, any imonsistency is this regard does not provide a 

basis for finding that HPD’s determination is irrational as the record contains evidence 

suggesting that Ayvamym did not use the studio as her primary residence at the time of the 

transfer application. In any event, the primary residence issue was not central to HPD’s denid 

of the transfer application. 

Accordingly, it cannot be said that HPD’s determination that Ayvazayan was not entitled 

to a transfer to a two bedroom apartment was arbitrary, capricious or irrational. 

In view of the above, it is 

ORDERED and ADJUDGED that the petition is denied and dismissed. 
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