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I’et itioner, 

For an Order Pursuant to Article 78 of the 
Civil Practice Law and liules, 

-against- 

NEW YORK C2‘I’Y I IOIISING 

liespondent . 

Joan A. Maddcn, J. 
I n  this Article 78 proceeding, petiti 

seeks to annul tlic respondciit Ncw York 

temiinatioii of her tcnancy. ‘I’he Housing Authority cross iiiovcs to dismiss the petition as time 

bal-rcd. For reasons stated below, the Housing Authority’s cross rnolion is granted. 

Rack ground 

Johnson lives in an apartment for low inconic farnilies located al 71 1 FDR Tlrivc, New 

York, Ncw York, Apt. 1 1 T I  (tlic “alm-tment”). Johnson entered into a Residcnt Imse 

Agreement pertaining to the apartment on September 26, 2003, 

111 May 2006, Johnson scttlcd tcrminatiori-of-tenancy charges and preservcd 11cr tcnancy 

by, inlw diu, agreeing to pennaneiilly cscludc hcr son, .lanics Wceks frorii the apartment. 

Johnson also agreed arid to be placed on probation for two years, that the violation of thc tcrnis 

of tlic stipulation would subject licr to additional pciialtics, including terrnination of her tenancy 
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On January I 8, 2008, during Johnson’s probation pcriod, liousing Aulliority iiivestigator 

Gilbert Perez (“Pere7”) fourid Wecks insidc ol’ Johnson’s apartnient. During the invcstigation 

Wecks infomicd Perez that lie lived in the apartment. 

Subsequently, in Junc 2008, the Housing Authority issued charges against Johnson and 

set the maltcr Lbr a hcnring. On February 19, 2009 an adiiiinistrativc lieariiig was lield b e h c  

I Ieariiig Olicer  Ilcsirce Miller (“Flcaring Off’icer Miller”) and both sides presciited their cascs. 

Johnson testiiicd that she believed Wceks was authorized to rcturn to the apartiiicnt bccause his 

iianic appearccl 011 a C‘omiiiunity Scrvice Policy Status Nolicc (“status noticc”). I learing Oftioer 

Miller found 3ohnson’s relimcc on the status notice unreasonable bccause there is no cvidcnce 

that Jolmsoii contacted iiianagmierit to determinc if. the status quo had chaiigcd regarding 

Weeks’ cxclusion from the apartment. 

I n  a decision datcd Fcbruay 24, 2009, Hearing Olficer Millcr recommendcd that 

Johnson’s tenancy he tcrrniiiatcd as she violated her probation and her agrecinent to permanently 

excludc Wcelis. On March 1 I ,  2009, the Housing Authority approved Hearing OiXcer Miller’s 

dcterinination and terminated Solinson’s tciiancy. ‘l’he I lousing Authority submits proof that on 

March 36, 2009, the determination was mailed to Johnson. 

On October 6, 2009 .lohiison commenced this Article 78 proceeding, challenging thc 

]lousing Authorily’s termination of hcr tenancy. In the petition, Johnson seeks reversal of’tlie 

dctermination 011 the grounds that she did not tiilly understand the hearing proccss and was thus 

unablc to adcquatcly show that Weeks did not rcsidc in the apartment. She also asserts that she 

was “very sick and couldn’t make it tu every hearing that was held for determination.’’ 

The Housing Authority cross mows lo dismiss the petition as time barred as it was made 

niorc than six months afler the Housing Authority issued its final and binding determination. 
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Thus, the Housing Autliority asserts that the action \vas commenced aftcr the expiration of. the 

four month statute of limitations provided by CPL K 2 17. SpeciGcally, the Housing Authority 

asserts that a copy of‘the March 1 I ,  2009 dctcrinination was inailed to Jolmsoti oii March 26, 

2009, and t1iereIbr.c she presumably rcccived it within ijvc days ol‘inailing, or by March 3 1 ,  

2009. 

In support of its position, the Housing Authority submits the aLl‘lidavit of Ilaisa Arias 

(‘LArias’’), an cniployee of tlic 1 lousing Authority’s Applications and ‘I’enancy Adnii~iistration 

[Icpartment (“ATAD”), wliosc duties include preparing the hearing oilicers’ dccisions to tenants 

(Arias Midavi t ,  1111 1, 2). Arias states that on March 26, 2009 she placed a copy ol‘Joluisoii’s 

Deteriiiination of Status, dated March 1 1, 2009, in a “window” envelopc, properly l‘olded so that 

Johnson’s address was visible through the window, arid that she then placed the cnvclope in an 

outgoing inail box, from which mail is picked up everyday by ciiiployees ol’the I lousing 

Authority’s Mail Ccntcr. Slic also states that slic inade an entry in tlic computer databasc 

indicating that she had placed the Dctcrmination 01‘ Status in thc outgoing imil  box on March 26, 

2009 (Id, 7 3). 

The Housing Authority also submits the ailidavit of Shawn Younger (“Younger”), the 

Administrative Manager of the Housing Autliority’s Mail Center, who states that “it is tlic 

practice of employees assigned to thc Mail Center to visit ATAI3 twice each business day to pick 

up mail designated for delivery through thc IJnitcd States Postal Servicc (“IJSPS”)” and that “the 

receptacle in  A‘I’AII for mail to be delivered by thc LJSPS is clearly labeled ‘outgoing mail”’ 

(Younger Allidavit, 7 2). 

.Tohnson submits no opposition to the cross motion. 
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I3i scussioii 

An Article 78 proceeding L L . .  .must bc commcnccd within four monlhs alter the 

clctcrmjnatjon to be reviewed becomes final and binding.” CPLR $21 7( 1). See Surnptcr v. Ncw 

Yo& City I IOLN Authority, 260 A.D.2d 176, 177 (1 ’I Ilcpt 1999) (refusing to consider 

petitioner’s due process challenge lo the Housing Authority’s determination to lerminate 

petitioner’s tenancy on defiiult when petitioner’s request for rclicf was niadc six weeks after [he 

expiration of tlic four iiioiitli statute of limitations). 111 casts involving an administrative 

determination, tlic statute of limitations docs not bcgiii to run until the party aggrieved by it  

rcccivcs notice of the determination. Gruber v. New York State Division of Housiiig aiid 

Community IIciicwal, 151 AD2d 426, 428 ( lh‘  Ikpt  1989); Scc also, Yarbough v. Franco, 95 

N.Y.2s 342, 346-347 (2000). IJnder CPLR 2103(b)(2), there is a presumption that a regular 

mailing in Ncw York is received within iive days ol‘the date o l  the inailing. 

I Icrc, the Article 78 proceeding challenging the Housing Authority’s determination is 

untimely, as the record shows that the proceeding was commenced more than six inoiiths after 

Johnson reccivcd notice o l  the determination. The Housing Authority‘s affidavits of its 

eiiiployees regarding its mailing practices “establish that it lollowed regular olfice procedures 

designcd to insure that [notice of thc dccisioii was I properly addressed and mailed, raising a 

presumption of rcccipt by tlie petitioner.” Cruz v. Wing, 276 A1l2d 307, 307 (1” Ilcpt 2000), Jy 

denicd, 96 NY2d 702 (2001) (citations omittcd). Moreover, Johnson does not deny Ilia1 she 

received the rnailiiig by M u c h  3 1, 2009, five days aftcr i t  was mailed, and tlius fails to overcoiiie 

t1i i s pres urnp ti on. 

111 addition, while .Tohnson asserts that she was too ill  to attend all of the Ileal-iiigs, hcr 

alleged sickness docs not provide a legal basis for tolling or cxteiiding the statute o l  limitations 
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pcriod. Notably, she does not speciiically allcge that slit was too i l l  to challcnge the Housing 

Authority's determination. In any cvcnt, the tcdling provision for disability (CI'LR 208) only 

applics "to tliosc who are able to provc that thcy were incapable ofprokctirig lhcir Icgal rights 

wheii thcir causcs of actioii accrucd hccause of an overall inability to fhct ion in socicty" C;ray 

v. 14ernandez, 22 Misc3d 678, 684 (Sup C't N Y  Co. 2008), citinE Ccrarnin 17 .  City of Rochcster 

School nist., 82 NY2d SO9 ( I  993). I lerc, Johnson has not shown that she was incapahle of 

protecting her rights during the four month pcriod aftcr the dccision was issued. 

While the termination of Johiison's leiiancy due to hcr son's presence in her apartment 

based ciri a stipulation she eritcred into agreeing to excludc him is a harsh pcnalty, this court is 

coiistraincd to dismiss this petition as barred by the slatute of limitations. 

Conclusion 

I n  view of the above, i t  is 

ORDERED that thc Ncw York City Housing Authority's cross molioii to dismiss is 

granted; and it is further 

ORDERED and AD.lU1)Gt;D that thc petition is denicd and disriiisscd. 
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