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Short Form Order

SUPREME COURT - STATE OF NEW YORK

LA.S. PART 7 - SUFFOLK COUNTY

PRESENT:
WILLIAM B. REBOLINI

Justice

Gayle Freese,

Plaintiff,

-against-

Ronald Willa, Warren WanelJ, Eunice Ro, Thomas
Edwards, Peter M. Baigent, Joseph Antonelli,
Kevin Kelly, Christine Oster, Local 1102 Retail
Wholesale and Department Store Union Umted
Food and Commercial Workers Union, Faculty-
Student Association of the State Uni versity of New
York at Stony Brook, Inc. Undergraduate Student
Government,

Defendants.

Index No: 27304/2009
06/

Motion Sequence No : 863; MG
Motion Date: 1/12110
Submitted: 5/12110

{)C2-
Motion Sequence No.:.QQot;MG

CDISPO
Motion Date: 1112/10
Submitted: 5/12110

Attornevs [See Rider Annexed]

Upon the ['ollowing papers numbered 1 to 56 read upon these motions to dis1l11sSfor failure
10 state a cause of action: Notice of Motion and SUppol1ing papers, I - 4; 5 - 30; Answering
Affidavits and supPol1ing papers, 33 - 48; Replying Affidavits and supporting papers, 49 - 51; Other:
Memorandum of Law, 31 - 32; 52 - 53; sur-reply 54-56.

The plaintiff was formerly employed by the defendant Faculty-Student Association or the
State University of New York at Stony Brook, Inc. (FSA) as a bookkeeper working exclusively on
the account serving the defendant Undergraduate Student Govcmment (USG). On or about
December 20, 2007, the plaintiff was informed that her work hours and those for another bookkeeper
were to be cut frol1140 hours a week to 32 hours a week effective January 7, 2008. Thereafter, the
plaintiff began to compla1l1 about her reduced working hours to USG employees and students and
allegedly exhibited a negative attitude towards FSA and her immediate supervisor, the defendant
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Thomas Edwards (Edwards). Based on that behavior, Edwards held a meeting with the plaintiff on
January 25. 2008, which was also attended by the defendant Christine Oster (Oster), the Human
Resources Manager for FSA. At the meeting the plainti l'f allegedly became belligerent and refused
Loaccept attempts to counsel her regarding her attitude. In a Jetter to Oster dated J :.muary 27 _2008.
Lhe p!allltiff admitted to touChlllg Oster at the meeting in a manner that Oster found objectionable
and she objected to being told not to speak with students and others about her compl:.unts. The
plaintIff also accused Edwards and the defendant Ronald Willa (Willa), the Controller at FSA, or
I1llsappropriaung $8 IOjO ofUSG money, accused Wi lla of making an lIlappropriatc comment about
U UJ11VerSltystudent to Edwards and accused the defendant Eunice Ro (Ro), the Administrative
Oll·cctor of USG, of a one-time waste of USG funds and of polishing her nails on USG time.

On January 29, 2008, the plaintiff sent an c-mail to Edwards (among others) stating "} wamed
you not to mess with me. You need to think good and hard, as we share something that can rake Ron
and [-"SAdowll. lfyou don't use It, I will." The "Ron" referenced III the e~mail is Willa. In addition,
thc c-mail contained a postscript stating "And by the way, there are enough buses in the SAC loop
to throw the rest of you under." One of the addressees of this e-mail was Ro, an employee of USG.
which IS the client of FSA. On January 31, 2008, two employees of FSA, Oster and the defendant
Warren Wartell, met with the plaintiff and three representatives of the plaintiff's union, the former
defendant Local 1102 Retail Wholesale and Department Store Union United food and Commercial
Workers lJllIon (Local 1102) to discuss the accusations and statements made by the plaintiff in her
letter and e~mail.1 Tna letter dated February 6, 2008, the attorney for USG notified FSA that he was
advtslng his client to have no dealings with the plaintiff and insisted that the plainti ff be "separated
from any and al! mallers pertaining to USG and the students." After its investigation, FSA
suspended the plallltifr for two weeks and, based on the letter from USG's attorney, removed her
from working on the usa account. In addition, FSA informed the plaintiff that there was no other
positIOn at FSA in whIch she could be placed and she was furloughed II1dcfinitely with the promise
that, should a pOSItion open up for which she was qualified, she would be offered the position.

On March 17,2008, the plaintiff filed a complaint With the New York State Division of
Human Rights (State DI-IR) alleging, illter alia, Willa's sexual harassment of others. In <ldditIOll,
the plaliltiff filed a grievance with Local 1102 in which she objecled to her suspenSIOn, her removal
from the USG account and her being furloughed from her position. The matter wen! to arbitration
and;I heanng was held on May 5, 2008. Thereafter, the plaintiff continued to disparage FSA, USG
and their employees. On June 9, 2008, rhe plaintiff sent a letter to the defendant Peter M_ Baigellt
(Baigent), Vice President for Student Affatrs at Stony Brook UllIversity, whtch impugned {he
management and integlity of FSA and its client, USG, and explicitly stated that she was nOlloyal

( This case was removed to the United States District Court, Eastern District of New York un August 20.
2009 and assigned 10 the Honorahle Judge Leonard D, Wexler bearing Civil Action Number 09-CV-
:;610(LCW)(MLO). The plaintiff discontinued the actiun against Local 1102 with prejudice by a signed stiplIl;llion
dated October 22. 2009. Said slipulation was "so ordered" by Judge Wexler OClOhcr 27. 2009. and the case was
remanded to this Cuurt. As slll.:h.Local t 102 is no longer l\ plll"lyto this action,
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to FSA On June 18.2008, the arbitrator's written decIsion upheld FSA's decision to suspend the
plaintiff and its decision to remove her from the USG account, leaving her without a pOSitionm FSA.
However, based on testimony regarding the promise made to the plaintiff about future job openings.
the arbitrator also found that FSA was under a continued obligation to offer the plaintiff the first
available position for which she was qualified. Thereafter, on July 16,2008, the plaintiff sent a letter
[0 the attorney for USG repeating her disparagement of FSA and USG. Based on the plaintilT's
continued lllsubonllllation and disrespectful conduct, FSA discharged the plaintiff on August 15,
2008. By letter dated September 12, 2008, Local 1102 informed the plaintiff that it would not he
1'i1111gan additional grievance regarding her discharge from employment. In the Jetter the UI1lon
stated that "unfortunately, an arbitrator will uphold your discharge as a result of the following: 0)
your previous two week suspension; (ii) your admitted lack of "loyalty" to the Employer; and (iil)
your post~discharge confrontation wlth Edwards." On October 29, 2008, the State DHR issued a
Determlllution and Order After Investigation dismissing the plaintiff's complull1t against FSA and
Willa.

The plaintiff then commenced this action by service of a summons and venfied complaint
which sets fonh three substantive causes of acEion: the first cause of aelion asserts a claIm for
retaliation, the second cause of action alleges breach of contract and the third cause of action alleges
wrongful termination. However, the second cause of action for breach of contract contains
allegations against the former defendant Local 1102 only and is dismissed herem based on the
plaintiffs discontinuance with prejudice as (Q that party.

The Court wilt first consider the motion made by the defendants Willa, Warren Wanell, Ro,
t:::dwards, Joseph Antonelll, KcvlIl Kelly, Oster, FSA and USG (colleclively, the defendanLs)
because it raises issues which may determine the right of tile plaintiff to bring this action against any
or all of lhe parties. Initially, lhe defendants assert that the plaintiff's action must be dismissed
because her retaliation claim IS barred 1)pursuant to Executive Law § 297(9) which precludes a sLatc
court action after the filing of a complulllt with the State DHR, 2) pursuant to 42 use § 2000c-5
(e) & (f) due to her failure to commence <Ill<lction within the 90 day period after the rccclpi of a
"right to sue" letter from the United States Equal Employment Opportunity Commission (EEOC),
<lnd3) pursuant to Labor Law §740 due to her failure to ullegc a "violation of a law, rule or
regulation which violation creates and presents a substantial and specific danger to the public hcalth
or safety." These Issues Will be addressed seriatim.

New York Executive Law § 2961 prohibits discrimination byan employer and also prohibits
the employer from retalialing against an employee for opposing any praclices forbidden under the
Human Rights Law. Section 297(9) of the Human Rights Law states: "Any person claiming to bc
aggrieved by an unlawful discriminatory practice shall have a cause of action in any court of
appropriate junsdiction ... unless such person has filed a complaint hereunder ... wilh any local

~ Executive Law ** 290 - JOI comprise Article l5 of the ExecutiVe Law. and is known a~ the J luman
Right, Law.
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commiSSlOn on hum,m rights." Once an employee files such a complaint, the couns are di vested of
Jurisdiction and dismissal of a subsequent action is required (see, EmJi v. Dewey, 49 NY2d 968
[1980]; Hirsch v. Morgan Stanley & Co., Inc., 239 AD2d 466 [2nd Dept., 1997]). It IS of no
importance that the plaintiff's termination occurred after the filing of a complaint (see, BenJamin v.
New York Citv Dept. Of Health, 57 AD3d403 [1-'{ Dept., 2008]; Spoon v. Amelican As!riculturalisL
Inc, 103 AD2d 929 [3rJ Dept., J984]). The State DHR investigated the plaintiffs claims of
retaliatory diSCipline and found them to be WIthout melit stating "The Investigation supports the
\-vorkplacc Issues between Complainant and her employer led to ComplaInant's termlllation." The
Court finds that the plaintiff's cause of action for retalJation under this section of the law 1S balTed.

In addition to the New York State Human Rights Law, the plaintiff has a potential claim for
retaliation based on 42 USC §2000e-3(a) which prohibits retaliation by an employer against an
employee who attempts to exercise his or her rights under the anti-disclimlnation provisions of Title
VII. Pnor to commencing a court action under Title VII, a plaintiff lS required to file a complaint
with the EEOC or with a state agency which then cross files It with the EEOC. After a decision IS

reached, if the EEOC chooses not to btigate thc case on behalf of the complainant, it notifies the
complainant that, pursuant to 42 use §2000e - 5(0, he or she has a 90 day window m whlCh to
commence u court action "or your right to sue based on this charge will be lost" It is undisputed that
the EEOC mailed the requisite notice to the pa11ies on February 10, 2009. This action was
commenced on August 3, 2009, more thun 90 days after receipt of said notice. The Court finds that
the plaintiff's cause of action for retaliation under federal law is ban-ed.

Irrespective of the Court's finding that the cause of action IS balTed under the New York
Human Rlghts Law and federal statute, the plaintiff has failed to state a cause of action based
thereon. "The standards for recovery under section 296 of the Executive Law are in accord with
Feder<tlStandards until Title VII of the Civil Rights Act of 1962 (42 USC § 2000eel seq.)" (Ferrante
v. American Lung Assn., 90 NY2d 623 [1997]). On a claim of discrirnmation, plaintiff has the
mitial burden of establIshing a prima facie case of discrimination (id.). While this burden is "de
minimus" (SO!!!]'v. American Airlines, 193 AD2d 153, Iv dismissed 83 NY2d 846 [1994]'lv denied
83 NY2d 754 [1994J), plaintiff must present more than "conclusory allegations of discnmination"
and proVll!C"'concrete pal1iculars' to substantiate the claim" (Muszak v. Sears, Roebuck & Co., 63
FSupp2d 292 [WDNY 1999], quoting Meiri y_ Dacon, 759 F2d 989 [2d Clr 1985], cert. dellied 474
US 829 [1985]).

CPLR ~3211 (a)(7) prOVides that the Court must afford the pleading a libenll construction,
accept all the facts alleged In the cOl11plamtas true, accord the plaintiff the benefit of every possible
mferencc and determme only whether the facts as alleged fit within any cogl1lzable legal theory (see,
Leon Y. Martinez, 84 NY2d 83 [1994]; Hvnes v. Griebel, 300 AD2d628 [211JDept., 2002'); Glassman
Y. Loref, 291 AD2d 430 [2"d Dept., 2002]). The cnterion IS whether the plaintiff has a causc of
action, not whether he or she has stated onc (see, Vorel v. NBA Properties. Inc., 285 AD2d641 [2r\J
Dept., 200] D. "Moreover, a court may freely consider evidentiary material submitted on the motion
to remedy any defects m the complall1t" (itl.). Here, the plamtiffhas not alleged any facts supporting
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a claim of discnmination and it has been found by the relevant stale and federal agencies that her
administrative complaint, based on allegations regarding purp011ed inappropnate comments about
others, must be dismissed.

The third potential basis Fora claim of retaliation avadable to the plaintiff can be Found In
Labor Law §740, oftcn referrcd to as New York's "whlstJeblower" statutc. In order to state a claim
under Labor Law §740, a plaintiff must allege an actual violation of a law, rule or regulation and thm
such violation presents a substantial and specific danger to the publlc health or safety (Labor Law
~740r2]). A revicw of the complnint and the papers submitted in support nnd IIIoppOSitIOnto these
motions reveals that the plaintiff has not alleged any facts consistent with a claim under thiS section
of thc law.

Based upon the foregoing, the plaintiff's first cause of action based on alleged retaliation IS
dismissed.

The defendants further assert that the plaintiff's action must be dismissed because her
wrongful tCnllination claim (the third cause of action) is based on 1) an alleged breach of an
agreement between FSA and usa for services; 2) an allegation that FSA failed to abide by the
requirements of the usa Constitution when It terminated her employment; and 3) an allegation that
FSA breached its collective bargaining agreement (CBA) with Local 1120 when it tCnlllllated her
employment. These Issues will likewise be addressed sCliatim.

It is undisputed that the plaintiff was employed by FSA and that USG was and is FSA 's client
pursuant to a wntten agreement. The plaintiff alleges that "FSA's termInation of Plallltiff was nol
properly conducted under the terms of Defendant USG's Agreement for Services with Defendant
PSA." Plallltiff does nol and cannot allege that she is a party to, or a third-party benefiCiary of san!
agreement. It is well settled that a plaintiff cannot maintain a cause of action based on a breach of
a contract ugainst a party with whom it]5 not in privily (see, LnBarte v. Seneca Resources Com., 285
AD2d 974 [4111 Dept., 20011; Outri££erConstr. Co. v. Bank of Leullll Trust Co. of N.Y., 240 AD2c.l
382 [2nd Dept., 1997.1; Martirano Constr. COI]? v. Briar Contr. Corp., 104 AD2d 1028 [2"J Dept.,
1984]). The Cour! finds that the allegations in the plaintiff's complaint regarding this issue fail to
state a cause of action against the defendants (see, LaBartc v. Seneca Resources Com., 285 AD2d
974 [4'" Dept., 2001]).

Tt is likewise undisputed that the plaintiff is nol a member of USG and that FSA is not
governed by the USG Constitution. The plaintiff alleges that said constitution states that "any
termination or other decisions regarding professional staff must be decided by a simple majority vote
of filled seats of the Executive CounciL" Therefore, the plaintiff alleges that FSA could not
discipline her or terminate her employment Without a vote of the USG ExecutiveCouncll. However,
the complaInt itself recognizes that USG has professional staff. A review of a copy of the•constitution attached to the complaint makes it clear that the cited provision applies to the staff
employed by USG, and that it is m no way applicable to employees of FSA. The Court finds that
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the allegations in the plaintiff's complaint regarding this Issue fail to state a cause of action against
thc defendants.

The third Issue regarding the plaintirr's claim for wrongful termination involves her
allegations that her termination vIOlated the CBI\ between fSA and Local 1102. It is well scltlcd
Lhat "when an employer ,1Ilda union enter into a collective bargaming agreemcnt that creates a
grievunce procedure, an employee subject to the agreement may not sue the employer directly for
breach of that agreement, but must proceed, through the union, in accordance with the contract"
(MaLtcrofBoardofEduc., Commack Union Free School Dlst. v. Ambach, 70 NY2d 501 [1987]; see,
Wolfson v. Preventiti ve Medicllle Chnical Servs., 26 AD3d 751 [4th Dept., 2006.1;YOOlleSSlv. State
of New York, 289 AD2d 998 [4th Dept., 2001}, lv denied 98 NY2d 609 [2002]). An exception anses
where the employee alleges that the union breached its duty of fair representation, m which case the
employee may litigate the contract dispute directly against the employer (~, Mattcr of Board of
Educ .. Commack Union Free School Dist. v. Ambach, 70 NY2d 501 l19871; Yooncssi v_ State of
New York, 289 AD2d 998 [4th Dept., 2001]). However, the plaintiff's allegations regarding this
cause of action do not allege that the union breached its duty of fair representation. In addition, and
irrespective of the plaintiff's discontinuance against Local 1102, the complaint fails to state a cause
of action as it does not allege that the union's decision to forego a grievance regarding her
termination from employment was arbitrary, discriminatory or in bad faith (~, Mclville v. Blanche
Community Pro~ress Dav Care Ctr.. Inc., 2009 NY Slip Op 3189U [Sup Ct, Queens County 2009]).

Accordingly, the plaintiff's third cause of action for wrongful termination is dismissed.

Bmgent moves for dismlssal of the complaint, insofar as asserted against hIm, pursuant to
CPLR ~3211(a)(7) on the grounds that there [Ire no factual allegations made against hIm in the
complaInt bearing on l'heplaintiffs substanLive causes of action. A review of the venfied complaint
and the papers submitted by the plaintiff in opposition to this motion revculs that Baigent IS cntl11ed
Laa dismiss<:llof the complaint for many, if not all, of the reasons set forth above.

Based on the plaintiff's discontinuance with prejudice as to the second cause of action, the
deCISIOnherein dismissing the first and third causes of action and the fact thut the plamtlff's fourth
cause of action for allollley's fees is dependent on her substantive causes of action, the motions to
dismISS the complaint are granted.

Accordingly, it is

ORDERED that the motion (mor. seq. #003) by the defendant Peter M. Baigent for an order
pursuant to CPLR §3211(a)(7) dismlssing the complaint against him, and the motion (mot. seq.
#004) by the remaining defendants pursuant to CPLR §32Il (a) (2), (5), (7) dismissing the complaint
agulllst them, are hereby consolidated for purposes of this determlllation; and it is further
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"

ORDERED that the motion by the defendant Pctcr M. Baigent for an order pursuant to
CPLR ~3211(a)(7) dismIssing thc complaint agamst h1m, IS granted; and it is further

ORDERED that the motion by the defendants for an order pursuant to CPLR §3211 (a) (2),
(5), (7) dislTnssing the complaint against them is granted.

JC\/c( f
Dated I, 20 IO
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RIDER

Auornev for Plamtiff:

Lee M Zeldin, Esq.
1038 West JClicho Turnpike
Smlthtown, NY 11787

Altornev for Defendants Willa, Wartell,
ROJ Edwards, Antonelli, Kelly, Oster.
Facultv-Studcnt Association of the
State UnIversity of New York at Stony Brook, Inc.
Undergraduate Student Government:

Jackson Lewis, LLP
58 Soulh Service road, SUite 410
Melville, NY 11747

Attorney for Defendant Peter M. Baigent:

Andrew M. Cuomo, Attomcy General
for the State of New York
By: John L. Belford, IV
Assistant Attorney General
~OOMotor Parkway, SUite 205
Hauppauge, NY 11788
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