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-against- Index No. 101057/2010 

(tcq$licr the ‘‘l’etiti~i~er’’) niovcs, pursirant to CPLR 75 10, for an ordcr confirming an 

arbitration opinion and award (the “Award”) rendered in  its favor by Robert T. Snydcr 

(the “Arbitrator”) 017 Noveriibcr 24, 2009, against Time Warncr Cable of New York City 

(“TWC”). ‘Ihc Award rcinstated David A ,  Lewis, (b‘I.cwis”), a cable technician and 

rnembcr 01‘Local LJnion No. 3. TWC cross moves lo vacatc the Award on thc grounds 

that the Arbitrator excccded his power and ~ h c  Award violates public policy. For the 

reasons below the pelition is granled and the cross-motion is denied. 

Lewis worked as a cable tcchnician at ’I’WC. On .Tunc 3, 2009, whilc oil a service 

call, he was arrestcd i’or possession of cocaine and shortly thereafter TWC lerminatcd his 

employment. Lewis was in his twcnly-fil’th year of employment at thc time of the arrcst. 

During the relevant period, a Collective Hargaiiiing Agreement (the “ O A ” )  w a s  

i r i  eflect. between Pctitioricr and TWC. Ofrelevancc here, Scctiw 35 01 the CHA, titled 

“Management Kighls” allows 1’WC to estriblish reasonablc rules and rcgulalions as long 

as they arc not inconsistent with othcr provisions o l  the CHA. Section 48 oi‘the CBA 
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givcs TWC tlic right to put inlo cffect a drug and alcohol policy. Clause F of this section 

statcs that all discipline imposed will be sub.jcct to thc Gricvance and Arbitration 

procedutcs of the C‘l3A. 

At the lime of Lewis’ arrest, 1 WC‘ had in d k c t  a I)mg Free Workplace I’olicy 

(thc “Policy”). The Policy statcs that “thc., .posscc;sion.. .of a C‘ontrollcd Substance [such 

as cocaincj.. . whilc conducting Company business off Company property, or while on 

C‘oiiipmy limc, is prohibited. Violation of this policy will result i n  disciplinc up lo and 

including termination.” Section 6 o l  thc Policy restates that possession of a controlled 

substance while conducting company biisincss is prohibited. 

IJndcr Section 9 of the Policy, titled “Cunsequciices h r  Violation of the Drug- 

Free Workplacc Policy,” a violation o f  the Policy, “even a first timc ofyensc, may servc 

as thc basis for discipline, up to arid including termination. Thc level of discipline 

cliosen will depciid on thc circunistaiices of each case.” Scction 9 also providcs that ‘‘[i 111 

addition lo, or as part of; any disciplinary action for violation of the Policy, or while such 

action is licld in  abeyancc, [TWC‘J may, in its sole discrction refer the eniployee for 

asscssrnent, counseling, and/or treatment.’ ” Finally, possession of illegal drugs o r  a 

controlled substance while on duty is includcd in the list of offenses deiined under the 

scction “Major Work Rule Violations.” This section states, “Mqior Work Rule 

Violations are of such 3 serious nature that a violation could result in ittimediatc 

suspcnsion or termination.” 

I 111 the Award, the Arbitrator wrotc that tlic assessment, counseliiig and/or lreatmcnt 
program refcrred to in section 9 is not available lo meinhers of Lewis’ bargaining unit but 
that the Petitioner has access to drug treatment facilitics ibr its unit employecs. 
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On Juric 10, 2009, a meeting with Ixwis was held by TWC to delerininc what 

disciplinaiy action should be takcn. Aftcr this meeting, TWC produced a “Disciplinary 

Action Foriii,” wliich stated: 

David Lewis was found to be in posscssion of an illegal subslancc, 
cocainc, whilc on Coinpany timc, whilc wearing a Company unifonn and 
driving a Company vehiclc. It was during his arrest (while on Company 
time) that [thcJ cocaiiie was discovered by [lhc] arresting oflicer. 
I’ossessioii of an illcgal substance is a major work rulc violation. A 
violation ol‘l’WC’s Dnig Frce Workplacc Policy and our Standards 01‘ 
Business Conduct.. . . I h  to the Scverity of the violation, David I,ewis is 
terininatcd elkctive iminediately.” (Id. at 6) 

On bchalf‘of Lewis and pursuant to the CHA, the Pctitioner requested tlie 

American Arbitration Association to arbitratc tlie dispute arising out of Lewis’ 

tcrmination (Id. 2). Thc partics slipulated that the issuc for dctcriiiination at thc 

Arhitralion was whether “I xwis I was] discharged for just cause, and, i l  not, what shall hc 

the rcinedy?” Id. 

A hcaring was hcld on Novcniber 4,2009. Each party was rcpresentcd by 

counsel and callcd witnesscs. Thc Arbitrator heard evidence regarding 1’WC’s 

interprctation cd‘ thc Policy and disciplinary actions taken against othcr employees in 

Lewis’ collective bargaining unit li)r violations of thc Policy 

’I’he Arbitrator i‘ound that Lewis violatcd TWC’s Policy “by possessing on his 

pcrson a tin foil of cocaine while conducting company business and whilc 011 Conipany 

timc l-and] thus subjccted Iiimsclf’to the discipline callcd for under tliat policy.” (Award, 

1 1). HOWCVCI., Ihc Arbitrator also concluded that Ixwis was not terniinated for just 

cause and rcstorcd him to his prior position as LI tcchnician without loss of scniorify but 

without backpay. 
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In reaching this conclusion, the Arbitrator found that thc rules set forth in the 

I’olicy had not bccn uniformly applied among clnployees who had  violated tlic Policy. 

(Id. 1 1-1 2). For otample, the Arbitrator noted that in tlic past, employccs charged with 

drug use wcrc given the opportunity to cntcr drug treatment prograins and after 

succcssful completion return to work, whereas iio such opportunity had been accorded to 

employccc chargcd with possession. 

The Arbitrator also found that TWC applied tlic Policy in an inconsistent maimer 

by misinterpreting tlic provision as requiring, instead of permitting, tllc suspension or 

termination of cniployecs. fhe Arbitrator wrotc that ‘1 WC’s intcrprctation conllicted 

with tlic language of the Policy iiidicating that “a violation [ofa Major Work Rule, 

including possession of illegal drugs] could result in iniinediatc suspension or 

lermination” (emphasis supplicd). ‘The Arbitratvr also found that TWC’s interpretation 

of tlic Policy conilicls with Section 9, which statcs that “a h s t  oi’tcnsc serve as a 

basis for disciplinc up to 311 iiicluding tcrrnination ... depending on the circumstance of 

cacti case” (emphasis supplied). 

The Arbitrator fiwthcr foulid that ‘rWC did not take into account the 

circumstanccs surrounding 1,cwis’ arrest and that the conduct citcd by TWC in its writtcii 

disciplinary form - possession of‘ an illegal substance, cocaine, while on company tirile 

and wearing a company uniform and driving a company vehjclc - did not provide a busis 

for discharge upon a lirst olfense under the Policy. In reaching this coIiclusion, the 

Arbitrator credited Lewis’ testimony over the arresting officer’s claiiiis that Lewis cursed 

him, intcntional ly iiiovcd his car forward, or that tlic officer was required to rcmovc him 

I‘i-otii his vehicle. 
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‘l’he Arbitrator also based his cktcrmination on Lewis’ “lengthy and utiblemishcd 

work history of tweniy-t7 ve ycars,” and testimony that T,cwis “had never oiice uscd 

cocaine or any other dnig while ;it work,” aiid that since complctiiig a drug treatmenl 

program Lewis had “ceascd lo usc cocaine.” (a at 13-14), 

Petitioncr now sceks to confirm the Award. TWC opposes thc petition and cross 

inovcs to vacate thc Award on the grounds that: ( 1 )  the Arbitrator exceeded his authority 

by issuing the Award aiid relier sct therein by rcwriting thc CBA and thc Policy which 

provide for termination for possession 01 illcgal drugs, (2) tlic Arbitrator actcd 

irrationally in granting thc award and thc relicf thercin, and (3) the Award violates public 

policy by endaiigeriiig piiblic safety. 

Petitioner opposcs the cross-motion, arguing that the Award should be confinned 

as there is 110 basis for. iinding that the Arbitrator’s iiitei-pretation oftlie CBA aiid thc 

Policy werc iixitioiinl or beyond llic scope 01. the Arbitrator’s authority. Petitioner also 

argues that the reiiistatciiient of Lcwis docs riot violatc public policy so as lo warrant 

vacating the Award. 

DISCUSSION 

Under Articlc 75 of thc CPTX, judicial rcview of an arbitration award is Iiarrowly 

circumscribed. Wien & Malkin LLP v. Helinsley Spear, Iiic., 6 NY3d 471, 479, & 

dismissed I27 S Ct34 (2006). Wlicn parties voluntarily agrce to submit their disputes to 

arbitration, 3s in the instant case, the courts will not easily dislurb the rcsults of such 

arbitration. &, Maross Constr., Inc. v. Cciitral New Yo& RcEional Trans!?. hulh. ,  66 

NY2d 341,346 (1985). 

“In interpreting ai1 agrecment, ‘an C X C ~ S S  01 powcr c)ccurs only  where the 
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v arbihtor’s award vjolatcs a strong public policy, is irrational or clearly exceeds a 

specifically ciiuiiicrated limitation on Ilic arbitrator’s power.’ Most importantly, courts 

arc obligated to give dcfcrcncc to the decision 01 the arbitrator.” Mattcr of I lerinebc~ry v. 

NG Capital Advisors, I , I  ,C, 10 NY3d 278, 284 (2008), quoting Trailsport Workers’ 

IJnion of Am., 1,ocal 100, 6 NY3d 332, 331; (2005); see also Wicn & Malkiri L I P ,  6 

NY3d at 480 (stating that “the courts should not assiiiiic the role ofoversccrs l o  mold tllc 

award to conrorm to their sense ofJusticc”). Moreover, when rcviewing an arbitration 

award, “any inquiry into the I‘actual or legal intcrpretatiori of thc arbitrators is 

prohibited.” Siiiis v. SieEelson, 246 AD2d 374, 376-377 (1“ Dcpt 1998) (citation 

omitted); see also, CPLR 7501 (providing that thc “tlic court shall . .+ not pass on the 

merits of the dispute” raiscd in an arbitration proceeding). 

1 lowever, if a party who has participated in award can show that “an arbitrator . . . 

inakiiig the award exceeded his powcr,” CPI,K 751 1, subdiv. (b)(l)(iii), tlicn the award 

will be vacated. SCc Matter of Ncw York City Tr., Auth. v.  Transport Workers’ Union of 

Am., Local 100, AFL-CIO, 6 NY3d at 336. Thus, an award can be overtirrricd as 

irrational when “thc arbitrator excccdcd [their] powers by changing tlic contract betwccn 

the parties,” (City of- Waterlown v. Watertown Profcssional FircfiEhters’ Assn., 280 

AD2d 893, 8942001 N.Y. Slip 01). 01 179 [4Ih Dept 20011, Iv denied, 96 NY2d 71 1 

1200 1 I), “thc conclusion rcachcd by the arbitrators was a perverse 

misconstruction,”(Colet~i v. Mesh, 23 AD2d 245, 248 [ l ”  Dept], ad, 17 NY2d 460 

119651, or if  TI intcrprctatioii of a contract provision resulted in “ a n  ciitirely new contract 

h r  the parties.” Riverhay Corg. v. 1,ocal 32-E, 91 A132d 509, 5 10 ( lst Dept 1982). On 

the othcr hand, “‘111~ mere [act that a difrereiit construction could havc bccn accorded the 
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provisions coiicernod and diffcreiit conclusions reached does not nicm the arbitrators so r 
misconstrued the provision as to cmpowcr the court to set aside thc award.’” I<ightv Eight 

Hlcehcr Co. LLC‘ v. 88 Blccker Owners, lnc., 5 1 A113d 507, 508 (1” I1cpt 2008) quotirig, 

National Cash Ikgister (’0. v. Wilson, 8 NY2d 377, 383 (1960). 

1’WC contends that the Award should be vacatcd becausc the Arbitrator rcwrote 

the CBA “to provide a ncw, and cidianccd beiictit to I,cwis - thc right to possess cocaine 

011 duty without fkar oflermiiiation.. . [and] an added layer of job protection that was not 

agrced to by tlic parties.. . ,” (C‘ross Pctition to Vacate, lo), and that under the Policy it 

has the “solc discrction” as to whcther to hold any discipliiiay action in abeyancc 

pending rehabilitation. 

In this case, it cannot be said that the Arbitrator cxceedcd his powers by changing 

or rewriting the CRA or the Policy. Instead, tlie Award was the result d t h c  Arbitrator’s 

rational interprctatioii of the CBA, the Policy, and a finding that Lewis’ termination was 

the result of TWC’s disparate treatment of cmployees Ibund in possession of illcgal 

substances and its niisinterprctation of the Yolicy to require it to suspend or terminale 

violators of lhc Policy. Furthermore, tlic record revcals that tlie Arbitrator’s 

interprctatioii was not a “perverse misconstruction” ol‘tlic Policy sincc the Policy 

pcnnits, but does not require, termination I‘or a Iirst drug offense and expressly provides 

that the typc d- discipline [or such an offense dcpends “on thc circunistanccs of‘each 

case.” 111 addition, that [he Policy givcs TWC’s “sole discretion” as to whethcr to offcl- 

rehabilitation to violators is not contrary to the Award since the Award did riot impose 

any obligation oil TWC: to put Lcwis in a rehabilitation program. Uiidcr these 

circunistanccs, thc Arbitrator’s intcrpretation ofthe Policy was a reasonable o11q and the 
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Award should not be vacated as irrational. Eighty Light Hlccker Co. LLC v. 88 Bleeher 

Owners, Inc., S 1 AD3d SO7 (upholding the arbitrator’s award as a reasonable 

construction o f  h e  provisions of tlic suhjcct lease). 

Next, while the C‘RA pcrinits ’I’WC‘ to eslablish "reasonable mlcs and 

regulations,” it also allows thc Arbitrator to detcrminc whether a discharge was I r  just 

causc. 111 determining that Lewis was not tcriiiiiiated for jiist cause the Arbitrator rclicd 

on testimony givcii during the arbitration and the othcr evidence in thc rccord to find that 

circuiiistances ol‘ the case did not warrant Lewis’ termiriation. ‘The Arbitrator, therefore, 

acted within the scope olhis  puwer. 

Furthermorc, tlic Appcllate Division cnxs  rclicd on by I-WC arc not to tlic 

contrary. Scc c.g,, Matter ol‘ Refiional Transit Services, Tnc. v. AmalEamated Transit 

IJnion, 1,ocal 282, 267 h D 2 d  94 1 (4“’ Ikpt  1999) and Riverbay Corn., 91 hD2d at 509. 

In ReEional Transit Scrvices Inc., the Court upheld the trial court’s decision vacating an 

arbitrator’s finding that the respondcnt, Regional Transit Services, did not have just causc 

to tcrniinate an ernploycc who had hiled a drug tcst and thus violated the relevant 

siibstancc abusc policy, which provided that “an cinploycc who tests positive for drugs or 

alcohol shall bc subject to discipliiic up to and includiiig discliargc.” 267 AD2d at 941. 

The arbitrator lourid that licgional Transit Scrvices did not have just causc to tciminatc 

the eniploycc becawe it “had not provided thc cixployee with progressive disciplinc.” 

Id. I n  alKrming tlic trial court, the Fourth Department found that the arbitrator extended 

unnegotiatcd rights l o  a discharged employee, and lhus rewrotc thc contract when it 

allowed a17 “011 duty” drug policy violator to criter drug rehabilitation whcn the contract 

only afforded this opport~mity to “off duty” violators. 
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I n  Riverbay, tlic l h t  Department 1i)uiid that the arbitralor gave a “totally 

irrational co~i~t r i ic t i~ i i”  to a11 employment contract and exceeded tlic scope 01 his powcr 

when lic required tlie eniployer to givc a “clear and uiiequivocal warning of its revised 

Ytaiidards” beforc discliarging an employec, even though no such provision cxislcd in the 

contract. 92 A D U  at 509-10. Accordingly, the court reversed tlic trial couil’s dccisioii to 

conlirm tlic award. 

hi contrast to these cascs. i l  cannot be said in  tlic inslatit case that tlic Arbitrator’s 

hd i t i g  that Lewis was not terminated for just cause was bascd on rewriting tlic 

provisions at issue or adding requirenicnts to an cmployer’s ability to discharge. 

as indicated above, the Arbitrator’s dctciminatiori was based on liis h d i n g  that 

eiiforccrnent of the Policy rcsulted in thc uiihir trcatmciit ol‘ eriiployces lounci in  

Tnstcad, 

‘WC’S 

possession oldrugs wlien compared with those using dmgs, that Lewis’ termin a t’  ion was 

the rcsull 01 1WC”s misintcrpretalion of the Policy to require suspension or tcriiiinatiori 

for evcry violation wjthout considering tlic iialurc of the violation and other 

circumstances, and that based on tlie record, TWC incorrectly lourid that the 

circumstances of I xwis’ case warrantcd his teniiination. 

The remaining issuc is whether the Award should be vacatcd as against public 

policy. The powcr to overturn an arbitrator’s award bascd on public policy is “extrcmely 

iiarrow.” Matter ol‘Ncw York City Tr. Auth. v. ‘I’rmsport Workers Union of Ai-tl., Local 

100, AFI A’IO, 99 NY2d I , 6-7 (2002). “[A] court may vacate an arbitral award where 

strong and well-delined policy considerations embodied in constitutional, statutory or 

coniInon law prohibit a particular matter from being dccided or ccrlain rclicf from being 

granted by an arbitrator.” New York State Correctional Officers and Police Benevolent 
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Association, Inc. v. Slate olNcw York, 94 NY2d 321, 327 ( 1  999)(citations omitled). r 
I 

“The rocus ol‘ the inquiry is the rcsult, the award itsclf.” Id. Furthermore, the analysis 

LLc;iiiiiot changc bccausc thc l icts or implicalions of a case might be disturbing, or 

bccause ail employee's conduct is particularly rcprchensible.” Id. 

Accol-dingly,“rbJel~rc a court may inturvene with an arbitration award 011 policy 

grounds, it ‘must bc ablc to exaniitie . . . an award on its lacc, without engaging in 

cxtciided fad-linding or legal analysis, arid conclude that public policy precludes its 

cnforceiiiciit.”’ Chhoes Police Ollicers LJnion v. City of Cohoes, 26-3 AD2d 652, 654 [3d 

Dept 19991 e, Sprizcn v.  Noinberg, 46 NY2d 623, 63 1 119791. For example, in s1. 

Mary Iloine, Inc. v. Scrvice 1’:inployees Tntcr. IJnioii Dist. I 199, 1 16 F.3d 41 [2d C‘ir. 

19971, a worker was h u n d  to bc in possession of inarijuaiia aid drug-related 

paraphernalia whilc at work, Thc arbitrators rcquired ~ h c  ciiiployer to  reinstate the 

worker aftcr a scven-mon~h suspension without pay or benefits, and the employer moved 

to vacate thc award on public policy grounds. In iinding that the niotion should be 

denicd, Ihc Second Circuit noted that the public policy issue was n o t  wlicther the 

employee’s drug usc was illegal but whcther there existcd “a policy against the 

reinstatcment oCa long term employee after a scven month suspension without pay or 

bcnelits following a n  arrest for possession to sell mari.juana.” Id, at 45; see also, E. 

Associated Coal C‘orp. v lJnited Mine Workers of Am,, 53 1 LIS 57 (2000) (reinstating an 

employee truck driver who twice tcsted positivo for marijuana); Matter of New York Citv 

Transit Auth. v. Transport Workers Union of Am. 1,ocal 100, AFL-CIO, 99 N.Y.2d 1 

(2002) (arbitration award reducing penalty imposed on Transit Aulliority cmploycc may 

not be vncated on public policy groLlnds). 
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‘rhus, tlic issuc licre is not whether the laws and policies ol‘this State proliibit 

possession of cocaine whi I C  011 duty as a cable technician. Rather, Ihe queslion is 

whcther thcre is a public pc)licy against the result ol‘the award, i.e. whctlier reinstating an 

eniployce “with a lengthy and unblemished work history 01- twenty-live ycars,” (Award 

at 13) who has been coiivicted of cocaine possession while on thc Job and has lhen 

attciided rehabilitation violates public policy. As there is no strong or well-defined 

policy considcration against such an Award, it must stand. 

‘I’WC conteiids that Lewis’ crinic is distiiiguishable from other cases where drug 

posscssors have bcen reiiistated bccausc Lewis “brought illegal drugs into the homes o€ 

unsuspecting custoiiiers” and thus jeopardized public safcty arid tlic right of custoiners to 

exclude dangcrous drugs from their homes. Howcver, the Pctitioncr correctly points out 

that the ‘‘[7’WC] presentcd no evidencc that the cocaine in David Lewis’ pocket 

endangcred any customer. Lewis had entcred the honics of thousands of cuslomers 

during his twenty-Gvc year ciiiployment with no complaint from any o11hcni.” 

(Petitioner Reply Meinorandiini, 4). 

‘I’WC rclies on two Federal Appeals Court cases i n  which, based on piblic policy, 

arbitratiun awards have bceii vacated bccausc the rcinstated cmployccs had violated 

safety rules while employcd in a “sakty-sensitive position[s].” (Cross Petition to Vacatc, 

15). See Iowa Elcc. Light arid Power Co. v. Local Unin 204 ol thc Inl’l Brotherhood of 

Elec. Workers, 834 F.2d 1424, I429 (8th Cir. 1987) (employee brokc rules i i i  a power 

plant); Delta Air Cines, lnc. v. Air l i ne  Pilots Ass’n, Iiit’l, 861 F.2d 665, 671-72 ( I  1 th 

Cir. 19x8) (pilot 11cw airplane intoxicated). ‘I’hesc cases arc distinguishable. First, therc 

is no evidencc that Lewis ever cndarigered customers by bringing the dnigs into their 
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liouscs, while i n  Iowa Elcc. and Dclta tlic rccords indicated that the employees 

ciidaiigered hundreds o P  people by their actions. Notably, in St. Mary Home, supra, the 

Second Circuit refused to extcnd the “safcty-scnsitivc cxccptions” t o  a j o b  where the 

employcc was not responsible for iiiakiiig “split-second” decisions that could affect thc 

safcty nf Iiuiidrcds of pcople. 1 I 6  F.3d at 46. Here, Lewis was not in a posilioii lo 

instantly cndangcr hundreds ol’people, nor does the record show h a t  Lewis caused even 

n single person dangcr by his conduct. 

‘lhus, the Award cannot hc vacatcd on public policy grounds. 

CON C L US I C) N 

In the view of thc above, it is 

ORnERED and A13.ILJl3GED that the petition is granted and the Award rendcred 

in hvor  of Iktitioiicr I m a l  Union No. 3, liitcrnational Brotlicrliood of Electrical 

Workers, AFL-CIO and against Responded ’I’imc Wariicr Cablc of Ncw York City is 

conlirmed; and it is further 

ORDERED that thc cross-motion by ‘I’imc Warner Cable of New York Cily to 

vacate llie Award is denied 

Ilatcd: Jul/&-O 10 
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