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SUPREME COURT OF THE STATE OF NEW YORK 
COIJNTY OF NEW YOIIK: IAS PART 23 
_ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ _ -  X 
PAMELA WIRTH aiid J,EWIS WIRTH, Index No. 103735/08 

Plaintiffs, 

- against - 

STEVEN R. KRAWITZ, P.C., STEVEN 
AND STEVEN KRAWITZ, 1 3 Q .  

Defendant. 

STEVEN R. KRAWITZ, P.C., STEVEN 
KRAWITZ 1,IK and STEVEN KRAWI'I 

R. 

R. 
'2, 

KRAW 

ESQ., 

'J'I'Z LLC, 

-X _ _ - -  

OPINION 

Third-Party Plaintiffs, 

-against- 

WILLIAM GREENJ31<Il(.i, ESQ. and GREENBERG 
2k MASSARI5LI,I, J,l,T', 

'l'hird-Party Dcfciidants. 
-X l _ - l _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ l _ _ _ _ _ _ _ _ _ _ _ _ _ _ l  

RICHARI) F. BRAUN, J.: 

This is an action ibr damagcs for legal malpractice. Jlefcndants Stcvcn R. Krawitz, P.C., 

Steven R. Krawitz J,I,C and Steven Krawitz, C y . ,  (defendants) niovc for suininary .judgment. 

Dcfciidaiits rnovc separately to disqualify William Greenberg, Esq. and Greenberg &L Massarelli, 

LLP (third-party defendants) as counsel for plaintiffs, pursuant to 22 NYC'RR 1200.2 1. 

A party moving [or suinmaiyjudgmciit must deiiionstratc his, her, or its entitlement thercto 

as a matter of law, pursuant to CPI,R 321 2 (b) (JMD Holding C'orp v Coizgi*c,s,s Fin, C'orp., 4 NY3d 

373,382 [ZOOS]). To defeat summaryjudgnient, the party opposing theinotion iiiust show that thcrc 

is a material queslion(s) offact that requim a trial (2uckc~rrnui.r v City q f N w  Yo& 49 NY2d 557, 
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562 [ 1 OXO]). 

Dept 20031) stated the clcnicnts ol: a lcgal malpractice claim: 

It is well established that an action for Jcgal inalpractice rcquires 
proof of thrce elements: the negligcnce of thc attorney; that thc 
negligence was tlie proximatc cause of tlic loss sustained; and proof 
of actual damages (citations oinittcd). In order to dciiionslratc 
proximate cause, plaintilf must establish that but for the attorney’s 
negligence, plaintill‘ would have prevailed in the matter in question 
or would not have sustaiiicd any ascertaiiiahle damages (‘,Ymi.se v 
Aduckcrsck, 227 hD2d  184, 1 85 [ 1” Dept 19961; S’twock & Strtroock & 
I m m  v Beltrumini, 157 AD2d 590, 591 [l”Dcpt 19901). The lailure 
to establish proxirriate causc requires dismissal 01’ the legal 
inalpractice action, regardless of whctlier i t  is dcinonstratcd that thc 
attorney was negli gait  (see Nuiwal Orgurzics Inc. v Anderson Kill di 
Olick, P.C.‘., 67 AD3d 541, 542 11’‘ Dept 20091; Tunel v Krcitzer Ce 
Vogelmun, 293 AD2d 420, 42 1 [ 1 ‘‘ Dept 20021; I’eMeLvino v File, 
291 AD2d 60, 63 [lSt Dcpt 20021, lv &/.tied 98 NY2d 606). 

The Court in R i ~ ~ f o l f v  S‘hqyze, Dachs‘, Stcmisci, I‘orkw & ,5’mcr (8 NY3d 438,442 120071) dcclarcd 

that “a plaintiff misf deriionstrale that the attorney ‘failed lo excrcise the ordinary reasonable skill 

and knowledge coniiiionly possessed by a member of tlie legal profession’ and that thc attorney‘s 

breacli of this duly prc~ximatcly caused plaintiff to sustain actual arid ascertainablc damages (McC‘qi 

v Peinnzm, 99 NY2d 295, 30 1-302 [ZOO21 [internal quotation marks and citation omitted]).” (see 

Behwen ‘l‘hc Bread Reulfy C’orp. 11 Sci1an.s IIerkfiId Heilhrorzn c:‘hristy & Viener, 290 AD2d 380, 

380 [ l “  Dept 20021; Plc17/ino Rcalfy v Gitomer, 216 AD2d 87, 88 [ 1 “Dept 19951.) In order to show 

causation, a plaintiff must demonstrate that s/he would havc been inorc successful in the underlying 

action “but for” tlic negligence of his or hcr counsel (see AmBasr C‘orp. v Duvis Polk & Wnrdwcll, 

8 NY3d 428, 434 [2007]; Agu/‘~rlc v Hc.rrick, Feinskin LLI’, 57 AD3d 341, 342 [ I  Dept 200x1). 

Plaintiffs were allegedly injurcd in an autornobilc accident. ‘I’lie accident resulted after one 
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car had stoppcd, arid the cab that plaintiffs were in struck the h s t  vehicle in the rear. ‘Then that cab 

was hit in tlic rcar by a third vehiclc. ‘l’he alleged malpractice occurred in part because dcfendants 

did not tiniely commencc litigation against the driver and owner ofthe third car. A material qucstion 

offact is sct forth in the ai’iidavit of Dantc A. Brittis, M.D., who stated in rclation to plaintiff Painela 

Wirth that it is his “incdical opinion within rcasonable probability that the symptomatology and 

condition ... was (,sic) dircclly related to thc automobile accidcnt ...; both the front and rear impacts 

wcrc medical causes of the coiiditioii for which 1 trcatcd Pamela.” 

Defendants contcnd that plaintil‘fs arc attempting to creatc a feigned issue of Fxt  (set  Mudtes’ 

v Hovis Lend Leuse LMB, Inc., 54 AD3d 630 11” Dept ZOOS]). HOWCVCI-, contrary to dcfendants’ 

contcntion, lh-. Brittis’ January 10, 2007 statement is coiisistent with his affidavit. In his 2007 

statement, Dr. Brittis cxplaiiis that plaintii‘i‘Paincla Wirth “was a passenger in a taxi cab and was 

saiidwichcd between two cars in a modcrate-speed motor vehicle accidcnt.” Dr. Brittis then 

coiisistcntly concludes that plaintiff Paincla Wirth’s symptomatology and condition were relatcd to 

the automobile accident, which Dr. Brittis had deiined as including the thrcc motor vehicles. ‘I’hese 

stateinciits arc not inconsistent with plaintiff Paiiiela Wirth’s deposition testimony that the second 

impact was moderate, and she ncvcr stated that the second collision was not a factor in her allcgcd 

injuries. 

With respect to dcfcndants’ separate motion to disqualify third-party defendants as counsel 

for plaintiilk, clelendants claim that thc proximate cause of ally damages sustaiiicd by plaintiffs was 

not the allcgcd nialpracticc of defendants, but rathcr the intervening and superseding negligence of 

plaintiffs successor attorneydthird-party defendants (sce IIerbath v Gaffin b: Mqw, 192 AD2d 487, 

488 [ l “  Dcpt 19931). A successor counscl’s superceding, iiitervcning malpractice call be the 
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, ’ .  

proxiimte cause of a plaintiffs damages rather than the prior counsel’s actions or omissions (.wc 

Pync 11 Block & A,issoc., 305 AD2d 21 3 11 Dept 20031). 

Defciidaiits contend that third-party dcfendants’ alleged malpractice iiicluded settling [or an 

iiisufficicnt sum in that plaiiitifl‘s’ injuries may have iiicrited a grcater recovcry; extinguishiiig thc 

possibility of a rccovery from the driver aiid owner o f  (he third car; tint obtaining the conscnt of 

plaintiffs’ carricr, precluding underinsured motorist coverage; not proceeding to trial to o b i n  a 

judginent against the driver and owner of the third car; and failing to conduct an independent 

investigation to search for assets to ascertain if a greatcr recovery could have bcen achieved. In light 

oftlie allegations against third-party dcfendnnts, 22 NYCRR 1200.2 1 (U) applies herc. That section 

provides: 

If, after uiidertaking employment in contemplated or peiidi ng 
litigation, a lawyer leanis or it is obvious that the lawyer or a lawyer 
in his or her firm may be called as a witness 011 a significant issue 
other than 011 behalf 01. tlie client, the lawyer may continue the 
representation until it is apparent that tlic testimony is or may be 
prejudicial to tlie client at which point the lawyer and tlic firm must 
withdraw from acting as an advocate belore tlic tribuiial. 

‘l’hird-pat-ty defendants should bc disqLialified bccause, although plaintiffs state that they will not call 

third-party defendant William Greenberg as a witness, dcfendants state that they will on asignificant 

issue, ,and lhat the testimony will likdy be prc.jridicia1 lo plaintiffs (see LZizaheth R. v 217 Eliz&th 

St. Corp., 301 AD2d 481, 482 [ lSt  ncpt  20031; cj.’ S & S Hotel Vwtzrrcs Lld. Portmrship v 777 S. 

11 Cbrp., 69 NY2d 437,446 [ 19871 [whcrc it was held that the contciition ol‘prejudice was “vaguc 

and conclusory”). Defendants have inct tlicir burden of showing that the testimony of third-party 

defendant William Greenberg, Esq. is likcly aiid necessary, and that the testimony that he will be 
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asked to give may very wcll be adverse to what plaintilr‘s arc advocating. 

Accordiiigly, delendants’ motion h r  suiiiriiaryjudgriient was denied by this court’s scparate 

decision and order, dated Julie 23, 2010. A total of $100.00 motion costs has been awarded to 

plaintiffs against dcfendants on that motion, pursuant to WT,R 8106 and 8202, to abide the evcnt. 

Delendants’ scpnratc motion to disqualify has been granted, by this court’s June 24, 201 0 decision 

and order to the extcnt of disqualilying plaintiffs’ attorneys as counsel lor plaiiitifls. 

Dated: New York, New York 
June 25,20 10 
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