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-against- 

TRACY TENANTS 

PI ai n t i i'f, 

CORP. and COOPER 

Ikfendants, 

Louis B. York, 3.: 

I n  a personal injury action, defkndants Tracy lenants Corp. and Cooper Square Realty, 

Inc., ("Defendants") initially nioved to dismiss pursuant to CPIX 321 1 (a)(5). That motion was 

granted on default. Gerda Potocnik ("Plaintiff') then moved to vacale that dismissal and have h e  

motion restorcd l o  the motion calendar. That motion was granted and the order is in a separate 

greyshcet. Having restored the iiiotioii to dismiss, the court iiow decides that motion. For the 

reasons stated bclow, the Court denies Ilefendaiits' motion to dismiss. 

Stateincnt of Facts 

On May 20, 2004, Plaintiff allegcdly tripped and fell over rollcd up rain mats whilc 

walking in the lobby uf the apartment building she then occupied. She suffered injuries requiring 

surgical iiisertion ofplates arid screws in her arm. Prior to this incident, Plaintiff and Tracy 

Tenants (the cooperative coi+poratioii) were involved in litigation concerning a fo rcc los~ i~ '~  by 

Citibank on plaintifl's delinquent inurtgagc loan. Miriam Weisbccker purchascd Plaintiff's 

cooperative shares at a subsequent auction; 'I'racy Tenants used the procceds as payment for the 

overdue niainteiiaiicc fees that Plaintiff owed. Miriam Wcisbecker commenced a holdover 
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proceeding to evict Plaintiff in 2005; Plaintiff responded by suing Citibank, Tracy Tcnants, and 

Miriam Weishecker in order to cliallengc the foreclosure and avoid eviction. Plaintiff moved to 

stay thc holdover procceding and to consol idatc the actions, submitting a supporting afiidavit 

that was approximatcly four pages in length. One sentence of that affjdavit nientioned the arm 

in.jury that she had sustained from the May 2004 trip and fdl incident. 

The parties settled these actions and articulated the settlement terms in a stipulation of 

settlement dated January 26, 2007. That stipulation provides, in pertinent part: 

It is hereby agreed by and between the parties that the above captioned matters 
(Cjerda Potocnik, Plaintiff, against CI‘TIRANK, N.A.; TRACY TENANTS 
CORP.; and MlRTAM WEISBECKER, Defendants) as follows: 
1. Potociik agrees to a final judgment of possession in favor of Wcisbeckcr.. . 
5 .  Weisbccker agrees to pay Potocnik.. . $40,000.. .on bchalf of Weisbecker’s title 
insurance conipany.. . 
6. IJpon receipt of said funds, Potocnik’s counsel shall pay . . . use and occupancy 
at a monthly rate of 655.40 to Weisbccker from February 2007 , . .through August 
2007. Weisbecker shall pay all outstandiiig maintenance payments to Tracy 
Tenants Corp.. .Potocnik agrees to vacate.. .the premises on or bcfore July 30, 
2007. 
10. Upon the receipt ofthc.. .$40,000, Potocnik will execute and deliver general 
releases in favor of all defendants in the Supreme Court matter. 

The general release in question provides, in pertiiicnt part, ;is follows: 

Gcrda Potocnik, as releasor, in consideration of ten dollars and otlicr good and 
valuable consideration, and in further consideration of a settlement entered into in 
the matter “Gcrda Potocnik, plaintiff, vs. Citibank, N.A., et al,”, New York 
County Index No. 106409/2005 ;is consolidated with the matter of ‘LMjriain 
Weisbccker, Petitioncr, vs. Gerda M. Potocnik, Respondcnt”, Civil Court, Ncw 
York County, L&‘I’ Index No. 65297/05, said consideration being provided by 
CI‘TIBANK, N.A., TRACY TENANTS CORP., and (rcdmtcu‘) AS REJXASEES 
(“RELEASEES”), licreby releases and discharges releasees and their 
agents.. .including Cooper Square Rcality, Inc.. . .together with their . . .successors 
in interest, from a11 actions, causes of action, claims.. .controversies whatsoever, 
which against releasc, the releasor ever had, now have, or can, shall or may haw,  
from tlic beginning of the world to thc day of this release. 
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Neithcr tlie releasc nor the stipulation of settlement mcntions Plaintiffs May 2004 arm 

injury. 

Plaintif[ coiiiinciiced this pcrsonal injury action scvcral months later on May 16, 2007 

against Cooper Square Reality, lnc., the managing agent of the property, and Tracy Tenants Corp 

(“Defendants”). Defendants now move to dismiss, contending that the general release included 

this aclion for iicgligence and bars the prescnt action. In opposition, Plaintiff argues that the 

motion must be denied because of the existence of issues of inaterial fact coiiccrniiig the 

intended scope and enforccability of the release; limiting language within the rclease, the 

existence of mutual mistake, misrepresentation, and fraud. Plaintiff also requests that the motion 

be denied in order to afford her the opportunity to conduct proper discovery into the events 

surrounding the execution cd the release. For the reasons below, tlie court denies thc motion. 

Analysis 

Dcfenclaiits first argue that the general release must be enforceable due to the absence of 

fraud, duress, illegality, or mistake. Mungini 17 kfd’lzwg, 24 NY2d 556, 301 NYS2d SO8 (1  969), 

Merglcr v Cryski1 Props. Assoc.r., 179 AD2d 177, 583 NYS2d 229 (1 st Ilept. 1992); S[oizt. 

Nnf~onal Bunk und TIXSI I-bniprmy, I88 AD2d 865, 591 NYS2d 609 (3rd Dept. 1992). Although 

Plaintiff does not dispute the validity of this principle, she has properly dirccted this Court’s 

attention to an additionally applicable, and, in this Court’s opinion, a niore coinpclling principle 

of law: 

“(W]here a relcase contains a rccital of a particular claim, obligation, or controversy, and 
thcre is nothing on the facc of the instrument other than gcncral words of release to show that 
anything more than tlie matters particularly spccified were intended to be discharged, the geiicral 
words of rclease are dcemed to be limitcd thereby.” Morcrles v Solornon Mgr. C‘o , LLC‘, 38 AD3d 
381, 382, 832 NYS2d 195, 196 (1 st Dept. 2007) (citing (Mitchcllv Mitchell, 170 AD 452, 456, 
1S6NYS 76, 79 (1st Ilept. 1915)). 
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As I-’laintiff notes, the first clause in thc release recites the particular claims to which the 

release is restricted and is absent of any language indicating an intent to discharge additional 

matters. The language “Gerda Potociiik . . . in iurther. consideration of a scttleinent entcrcd into in 

the matter ‘Gerda Potocnik, plaintiff, vs. Citibank, N.R., et al,’ as consolidated with the matter 

of “Miriam Weisbecker, Petitioner, vs. Gerda M. Potociiik, Respondent’,” names the landlord 

tenant actions wliich thc scttlement agreement and release cover. Thc release then sccks to 

discharge all claims and causes of action ii.0111 tlic “begiiming of the earth” to the date of the 

rclease. This refcrcnce to the settled housing actions constitutes a recital of tlic claims and 

tliereforc, despite the words of gencral release, PlaintifF s current and unrelated claim is not 

barred. 

Defendants next arguc that Plaintiff’s inere awareness of hcr potential claim when shc 

signed the release precludes her from bringing the currcnt claim. See Schwurtz v Hulstead 

Property Compmy, 4 Misc 3d 136(a), 791 NYS2d 873, 873 (1 st Dcpt. 2004). Defendants also 

assert that bccause Plaintiff could have adjudicated her pcrsonal injury claim as a resull ol’prc- 

cxisting controversies existing at thc time of the release, that personal injury claim must be 

barred now, regardless 01‘ whether it  actually ripened into litigation. ,See Used Buat Haven I17c v 

Cirihunk, N A . ,  248 AD2d 610,610,669 NYS2d 942,943 (2d Dept. 1998). 

These arguments are unavailing. First, as Plaintiff points out, Schwurtz 17 HuZs1cud 

Property Company, on which Defcndants rely, is distinguishable from the case at hand. In 

Schwarlz, the plaintiffs attoriiey added a hand-writtcn suppleiiient to the general releasc stating 

that that the relcase covered all civil and criminal clairns. Tlicre is no such expressed intent in thc 

release at issue. Furthermore, the claim that [Mendants sought to bar in Schwarlz v tldstend 

Prrqwly I’ompnny was related to the casc that tlic releasc cxpressly covered. In contrast, Ilie 
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personal injury claim herc has no connection lo tlic housing actions recitcd in the gcneral relcase. 

The Court 01- Appeals slated in C‘crlzill v Regnn, 5 NY2d 292,299, 184 NYS2d 348, 354 (1959) 

that a release’s meaning and covcrage “necessarily depend , . , upon the controversy being settled 

and upon the purpose for which the release was given.” This Court is therefore rcquired to 

consider thc housing controversy context in which tlic release was executcd. Second, Used B e d  

Hmen is of limited precedential valuc becausc the decision contailis no discussion of tlie factual 

circumstances of that case and thus it is unclear that Used Boat can bind the court under this 

particular sel of circurnstanccs. Moreover, a review of the legal authority on which Used Boil/ 

Haven is bascd reveals a clear distinction from thc present case. The defendant in Lucio v 

C‘urran, 2 NY2d 157, 157 N Y  S2d 948 (1 956) rejected the plaintiffs offer of a limited release 

and made it clear that the only acceptable release would be a gelicral one. The record does not 

contain evidcnce of any similar demands from Defendants. Tliercfore, Used Bout Haven does not 

control liere. 

Defendants also argue that this Court must cnibrcc tlie releasc as broadly as possible 

because whcn they signed it, I l e h d a n t s  desired to concludc all litigation and potential litigation 

with Plaintiff. Defendants point to the “plain language” of the gencral terms as evidence of their 

intent. However, as was prcviously discussed, the limiting language within the release narrows 

the scope of the gcneral language. Also, there is no writteii evidcnce of Defendants’ alleged 

iiitcnt outside of tlic release. 

Extrinsic Evidcnce 

Plaintii‘f‘conterids that extrinsic evidence further supports restricted enforcement of the 

release. However, this Court need not reach this point, as extrinsic evidence of the parties’ inlent 
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may be considered only if a11 agreement is ambiguous and this Court has already concluded that 

the agrcciiient is not ambiguous. G'I-ecnfkld v Phillcs Rr~cards, 98 NY2d 562, 569, 750 NYS2d 

565, 569 (2002) (citing W. W. W Assocs. v Gimconlier-i, 77 NY2d 157, 162, 565 NYS2d 440, 443 

(1 990)). 

The court has considered the parties' other arguments, but nccd not reach thcm in 

dccidirig the motion. 

195, 196 ( I  st Dept. 2007) 

Morales v Solomon Mgt. To., LLC', 38 AD3d 381, 382, 832 NYS2d 

It is therefore 

O R D E E D  that Defendants' motion to dismiss is denied. 

Dated: ii 7 , ?. 2010 

Enter: 
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