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P 1 ai nt iff, 

-against- 

ARCC, INC., DEEM PLUMBING EAST, INC., and 
S.W. MANAGEMENT, LLC, 

Il e fendan t s . 

Index No. 107478/07 

Motion Seq. No.: 001 

DORIS LINGCOWAN, ,J.:  

The defendant S.W. Management, LLC (S.W. Management) moves, pursuant to CPLK 

32 12. for an order granting summary judgment dismissing all claims as against it. 

The plaintiff Wireless Network G r ~ ~ i p ,  Inc. (Wirclcss), through its sub-conlractor the 

defendant ARCC, Inc. (ARCC), was installing a cell phone tower on the roof of 342 East 67'h 

Street in Manhattan, when ARCC accidentally drilled a hole into a water pipe, causing it to leak. 

The pipe sat directly underneath a 7,000-gallon water gravity tank. ARC'C called in  the 

defendant Deem Plumbing East, lnc. (I)eem) to attempt an emergency temporary repair of the 

leaking pipe. Overnight, the temporary clamp failed, and Deem returned, but could not stem the 

flow. 'I'liree apartments below suffered water damage. The next day, after the 7,000-gallon tank 

completely drained, a perinancnt repair was affccted. 

Wireless does not allege that it :settled all ofthe properly damage claims made by the 

tenants below the leak. Rallier, it is alleged that R non-party entity known as General Dynamics 

Network Systems, Iiic. paid for the damaged apartments. The complaint alleges that a non-party 
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entity known as Nextel of New York 11713. (Nextel) leased the roof of the building for use as a cell 

plione tower, and engaged General Dynamics to install the tower. General Dynamics engaged 

Wireless to perform the work. Wireless, in turn, enlistcd ARCC. It is alleged that General 

Dynamics is seeking to enforcc an indeniniiicatioii agreement it has with Wireless, presumably 

h y  inaking a demand that Wireless honor an indemnification agreemen1 i t  has with General 

Dynani i cs. 

Thc nioving dcfendant, S.W. Management, was the managing agent of the building. The 

complaint states three causes of action against S. W,  Managcnient: equitable subrogation, 

negligence, and contribution. Wireless’ theory of rccovery against S.W. Management is based on 

an allegatiori that the building’s superintendent, Cvelorzar Cvetkov, did not locatc a valvc to turn 

off the water supply to the leaking pipe. 

I11 support of its motion to dismiss, the defendant S.W. Management alleges that the 

building superintendent, Cvetorzar Cvei.kov, was employed by the owner of the building, a tion- 

party, and that there is no written management agreement between S.W. Management and the 

owner. It i s  argued that, as the agent of a disclosed principal (the non-party owner of the 

building), S.W. Management, cannot be held liable for its non-feasance in the absence of a 

cornprehensivc and exclusive managemeill agreement between the agent, S. W. Management, and 

the owner, which displaces the owner’s duty to inaintaiiz the premises. 

In oppositioii to the motion, the plaintiff Wireless argues that S.W. Management had 

sufficient responsibility, authority, and control of‘tlie building, and in fact, so imperfectly 

exercised its a.uthori ty and control i n  its emergency response and decisions and paiticipation 011 
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the day of the accident, that i t  is liablc for both misfeasance and nonfeasance. Also, in 

opposition to the motion, the co-defendant A R K  argues that the movant S. W. Management fails 

to offer any proof of its contention that i t  i s  an agent of a disclosed principal. 

111 reply. SI  W,  Management argucs that the building superintendent, Cvetorzar Cvetkov, 

was employed by the non-party owner of the premises, and that there was no written tnanageiiient 

agreement belween S. W.  Management kind the owner. 

The proponent of a summary judgment motion “must make a prima facie showing of 

cntitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

material issue of fact” from the case ( J A D  Holding m r p .  v Congrem Fin. Gorp., 4 NY3d 373, 

384 [ZOOS]; Ahurez  v P r o s p c t  Hosp., 08 NY2d 320 [ 19861; Friends qfAnimals v Associared 

Fur. J 4 f i x ,  46 NY2d 1065 [ 19791). The “failure 10 make such showing requires denial of the 

motion, regardless of the sufficiency of the opposing papers” (Winegrad 11 New York lJniv Med 

C‘fi-., 64 NY2d 85 I _I 853 [ 1985J). Once this showing has been made, however, the burden shifts 

to the party opposing the motion for suxniiiary judgment lo producc evidentiary proof in 

ndmissible form sufficient to establish the existence of material issues of fact which require a 

trial of the action. Mcre coiiclusions, erpressioiis of hope, or unsubstantiakd allegations are 

insufficieiit for this pcrrposc (Zuckernzcriz v Ciry ofNe1.v Fiirk, 49 NY2d 557 [ 19801). 

As indicated above, the complaint states three causes of action against S.W. 

Management: equitable subrogation, negligence, and contribution. Equitable subrogation is 

defined as “‘the mode which equity adcpts to compel the ultimate payment nf  a debt by onc who 

i i i  .justice, equity and good coiisciencc cluglit to pay it”’ (Federal Jnx Co. v Arlhur Andwsen .& 
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Co., 75 NY2d 366, 378 [ 19901, quoting Arnold v Green, 1 16 N Y  546,  571-572 11 8891). The 

right to subrogation accrues upon paynmit oi‘lhe loss (Fmso v Doerr, 12 NY3d 80 [ZOOS]). 

Negligence is a lack of ordinary care. It may arise from doing an act that n reasonably 

prudent person would not have done u.nder the same circumstances, or, horn failing to do an act 

that a reasonably prudent pcrson would have done under tlie same circumstances (E,:l.pinalv 

A4elviIle Snoiv C’oiitwctor.v, lnc., 98 NY2d 136 120021; Caldwell v Villagc of Islund Pork, 304 

N Y  268 [ 19521; Bello v Trmzsil Azi/horj!7; OfNew Ynrk City, 12 AD3d 58 [2d Dept 20041). A 

defeiidaiit stands liable in  negligelice only for a breach of a duty oicare owed to the plaintiff 

(PLilkn I) Edelmcrn, 40 NY2d 78 1 ,  782 [ 1 9761). The existence and scope of an alleged 

toitfcasor’s duty i s  a legal question for clctcniiination by the courl (Ui Povlzio v Riordan, 89 

NY2d 578,  583 [1997]).’ 

Contribution enablcs a joint tortfeasor that has paid more than iis equitable share of 

damages 10 recover tlic cscess froin the other toitfeasors (Sorqimcr 11 Federal ,Signal Cory., 79 

NY2d 540 [ I  9921). In an action for contribution seeking ratable or proportional reimbursemeiit 

(Rock v Rced-Prenlice Div. qf P u c k q c  Machinery Co., 39 NY2d 34, 38 [1976] j, the loss is 

distributed by requiring joint tonfeasors to pay a proportionate share of the loss to one who has 

discharged Lheil-.joint liability (Rosacko 1’ Proclor 6; Sc-hwurtz, Inc, ,  66 NY2d 21, 23 119851). 

Thus, a plaintiff niay seek contribution from a party whose breach of a duty,  owed either lo the 

plaintiff or lo a third party. played a pail i n  causing or aggravating the injuries for which the 

’ The court notes thal as i t  has deteriniiied that there was no negligelice on the part of S.W. 
Management, it need not address thc isshc of whether S.W. Management was an agent Cor R 

disclosed principal, the non-party owner of the building. 
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plaintiff may be held liable (Sornrner. v Federnl Signal Cnrp., 79 NY2d 540, .supra). 

Contribution usiially arises between co-defendants, but, it may also be sought in a separate 

action (CPJLR 1403). Generally, when Iwo 01- more tortfeasors share the responsibility for 811 

injury, the rule is to apportion liability among ~heiiq, based on their respective duties to the 

injured person, rather than shifting the entire loss through indemnification ( G u m a n  v Hmen 

Pluza Hous. Dei:. h‘tlnd Co., 69 NY2d 559, 565 r19871). 

Applying such principles herein, S. W. management has established an entitlemenl to 

s~iiiiiiiary -judgment as to each of plaintiffs claims; in opposition, Wireless has failed to raise any 

factual issues to warrant a denial of the within motion. 

As to Wireless’ claiiii for negligence, the submissions fail lo establish that S.W. 

Management breached a duty of care owed to Wireless. Significantly, 110 proof‘ has been 

supplied to support Wireless’ theoiy of negligence against S. W. Management, namely that the 

superintendent failed lo locate a valve to stop the leal<; in fact, Wireless has not offered any 

affirniative proof that a shut-off valve between the leak and the tank above c i w  exis-led, to stop 

the water from the tank leaking to the pipe. All that i s  offcred by Wireless is its counsel’s 

uizsuppoiTed suid concluory allegation, which is not based upon personal knowledge, that the 

building owner’s superintendent, Cvctorzar Cvetkov, should have located a valvc, to stop the 

flow of water. O n  the other hand, Cvetorzar Cvetkov testified that he turned off all of the 

building’s waler supply valves, that were all located in thc basement, and that i t  failed to stop the 

leak. [See ERT transcript ofCvetorz,ar Cvetkov, at 62 lines 16-21 ; at 83, lines 3-6, 19-20; at 84, 

lilies 1-6; at I 16, lines 10-25, at 1 17. lines 1-5; at 125, lines 13-25, at 116, line 1, Exh. N, 
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Notice of ‘Motion]. Wireless has failed to submit any expert or other proofthat there was 

anything that could have been done by S.W. Managenlent and/or the building’s superintendent, 

wliicli would have alleviated the subject leak. A duty of reasonable care owed by the tortfeasor 

to the plaintiff Wii-eless is eleiuental to any recoveiy in  negligence (Eiseman v Slate qf’New Youk, 

70 NY2d 175, 187 [ 19871). Wireless’ unsubstantiated theory that it was the inability of 

Cvetorzar Cvetkov to locate a non-exisl.ent valve, did not create such a duty. 

Similarly, S .W,  Management, by responding to the building on the day of the accident, 

and nbscrving that all oftlie building’s water supply valves were turned off, and that a licensed 

plumber was attending to the leak, as a matter of law, exercised due care in dealing with the 

problem; the parties in opposition failed to raise any factual issues with respect to this issue. 

Moreover, it is undisputed that S.W. Maiiageiiicnt did iiot coiitrol or supervise Wireless’ work, 

nor the work of Wireless’ subcontractor ARCC. Thus? no valid line of reasoning permits a 

finding of negligencc on the part of S.W. Management (Brooks v Brooks, 227 AD2d 195 [ 1 ’I 

Depi 19961 j: tlie negligence claim is therefore dismissed. 

Suniiiiary .judgment on a claim .ibr common-law indemnification is appropriate only 

where there are iio issues of material fact concerning the precise degree of fault attributable to 

each party involved (Pcrri 17 Gilher, Johnson Enters, Ltd., 14 AD3d 681 [2d Depi 20051; 

Terrcrnovn v Ci@ o f N c w  Yor-k, 197 AD2d 402 [ 1 Dept 19931; La Lima v Epslein, 143 AD2d 

886 [2d Dept 19881). Since the issue oES.W. Management’s negligeiice is resolved, the 

contribution claim iiiust also be dismissed. 

Finally, Wireless does iiot allege that it paid thc loss. Therefore, it does not have a claim 
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For equjtahle subrogntioii. 

Accordingly, it is 

ORDERED that the motion for summaryjudgment i s  granted and the complaint and cross 

claiins are hereby severed and dismissed as against the defendant S.W. Management, LLC and 

the Clerk is directed to enter judgment in favor o f  said defendant; and it is further 

ORDERED that the remaindei. of the action shall continue. 

Hon. Doris Ling-Cohan, J.S.C. 

J:\Suminary Judgment\wireless,suter.wpd 
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