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- against - 

Indcs No . :  107593104 

11 IX IS 1 o WORD I’R 

I’his personal injury action was tried before a$ury which rendered a verdict for defendant 

Consolidated Edison Coiiipariies (Con Edison). Dcfciidant conceded negligence. The jury 

found, in rcspoiisc to the tirst iiitcrrogatoiy on the vcrdict sheet. that dcfcndant’s negligcncc was 

not a substantial f x t o r  in causing plaintiffs injury. i’lainiiil‘now incwcs to set aside the vcrdict. 

As a threshold matter, the court holds that the verdicl was iiot against the wciglit of the 

evidence. It is well settled that ;i jury verdict slnould not bc set aside as against the wciglit of the 

evidence unless the verdict “could not liavc bccii rcachcd on any fair interpretation of the 

cvidence.” (1,olik v Dig v Supermarkets, Iiic., Xh NY2d 744, 746 [ 19951 [inlciml quotation 

marks and citations oniittcd I . )  Thc dctcl-mination of whcther a j ~ i r y  verdict is against the weight 

of the evidence involves a ‘-discrctionary power”w1iich “iniist be cscrciscd with consldcrable 

caution.” (Yalkut v Citv of New York, 162 AD2d 185, 188 1“ Dept 19901; Nicastro v Park, I 13 

A1)2d 129 [2d Dcpt 19851. Scc also Piazza v Corporate Bldrs. Group, lnc., 73 AD3d 1006 [2d 

Ilcpt 20 1 01 . )  

I lerc, plaintiff tcstilicd that wliilc riding a bicyclc i n  the rt,adway, Iic lilt a raised cover on 
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;I gas v;iIvc that was owncd and maintained by C‘oii Edison, and was thrtmvii from tlic bicycle, 

sustaining injuries. As iiotcd above, Con t;,dison admitted that the gas covcr was iicgligeritly 

imintained but contended that plajiitifl’s accident did not occur at the location of the gas valvc 

covcr. m d  tliat plaiiitif‘l‘ fabricated his tcstimony about wlicre the accident occurred. According 

to plaintiff. by the timc emergency incdical service (l-+;MS) tccliiiiciaris arrjvcd lo assist hiin a lkr  

the accident. lie had niadc his way to the sidewalk. There were iio witiicsscs to  tlic accident. 

Con Edison‘s del’ensc to liability was to challenge plaintiffs crcdi bility. In this regard, 

Con 13Iison pointed to asserted inconsistencies in plaintill‘s trial Lcstiiiioiiy and testimony at a 

pre-trial “50-11 hearing” about how tlic accident occwrcd, and emphasized omissions l’l-om tlic 

incdical records - specifically, plaiiitiI’t’s statenicnt t o  I’MS technicians that hc fcll off his 

bicycle, and his omissjoii to slate that he hit the gas valvc cover before he ikll. lkfensc couiiscl 

also commented extensively during summation 011 plaintiff’s unlruthlulness and the lack of 

credibility of his witnesscs. 

The juiy was at liberty to disbelieve plaintiff’s testimony about how or where Iiis 

accident occurred, notwithstanding that his testimony was not otlicrwjse contradicted. Under 

these circunistaiiccs involving an unwitnessed accident7 [lie court cannot tind that the verdict was 

against tlic weight of tlic cvidence. I lowever, thc fact that the accident was unwitncsscd 

highlights the critical extent to which tlic jury’s verdict was based on its determination as to 

plaintiff7s credibility. Indccd, defense counsel ackiiowlcdgcs, on this motion, that -‘[p]laintift‘s 

case was entirely depcndent on his credibility.“ (Aff  In (Ipp.. 1 4.) ‘l’hc court acccirdingly turns 

to plaintiff’s further claim that dei‘ensc connsel’s rcmarks during his summation, attacking 

plainlift’s credibility, were so inflaimmatory and prc.judicia1 ;is to have deprived plaintiff of a fair 

trial. 
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A verdict will not be set aside based 011 a counsel‘s purportedly ol lnsive coininents 

unlcss the coninients “so contaminated thc proceedings as to dcprivc the plaintil‘f‘ of a lair trial.” 

(McArcllc v Flurlc~, 5 1 Al33d 741 ~ 743 [2d 13cpt 3008J; Rrooks v .ludlau Clontl-., In&, 39 AD3d 

447 1 2d Dept 2007 

A112d 366, ;67 I 1 Dept 2002 I [internal qwtation niarks and  citation omittcclI.) 

revd OII other firounds 1 1 NY;d 204 (20081; Duraii v Ardce Assocs., 290 

During his suniination, dcferise couiiscl repeatedly challenged plaintiff’s vcracity. After 

briclly sLiiiimarizing the evidence, he ~ ~ n i ~ i i c ~ i t c d :  “Now, this is a i ~ i a ~ i  who has played the 

systcm going on 15 years. I I C  has been out on disability since 1995. . . . 1 fcrc’s someone who 

docsn’t have :i coiicern about getting mcdicd carc. I IC doesn’t have a concern :iboitt working.” 

(Trial ‘l’ranscrjpt [Tr..I at 533-534.) These commcnts were made ovcr objeclioiis which were 

sustained. Plaintiff also niade a request for a limiting instruction, in responsc to which the court 

directcd defense counsel to refrain from any such liirthcr coininents. (Tr. at 534.) ‘I’lic 

coniniciits, however, continued, and included the hllowing: “This is someone who undcrstands 

how to make his way in  the world. I IC has conic Iicre with a stoiy about falling here.” (Tr. at 

534-535.) “I subiiiit to you that the truth that you Iicard h i n  Mr. Cliappotin stopped by the time 

lie was picked u p  on the coriicr of 1 12t” Strcct and ‘lliircl Avenue. And that cvciytliing from that 

tiiiic forward lias heen designed lo creatc and advance a lawsuit. Money is a liugc motivator. 

Now, Lord knows it’s true, that he is looking lor my nioiicy, And I don’t  want to give it.  And 

you shouldn’t want to give i l  wlicii you really evaluate how this case has conie to you.” (Tr. at 

538.) “‘fhis is ;I classic case. You have been lied to by thc plaiiitii-T, ‘There is no nice way to say 

this. You have been lied t o  by tlic plaintiff and h i s  goal is to obtain money.” (‘l’r. at 539.) 

‘I’hcse comnicnts by defctisc counsel were highly improper. As the Appellate Division ol‘ 

this Department has noted, “wide latitude is allowcd to cou~iscl” in characterizing the veracity of 
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witnesses. -‘But thcrc is soiiic liiic to bc drawn.” (C‘araballo v City of New York. 86 AT32d 5 8 0 ,  

5X 1 [ 1” Dept IC)H2].) I Icrc, that line was crossed by defense couiiscl’s suggestion that plaiiitift‘s 

I-cccipt of disability benelits was 21 nieans by which plaintiff has “played tlic system,’’ his 

gratuitous refci-enccs to plaiiitifI-’s lack of conccl-n about working, and 111s further suggestion that 

plaintill’s c la im 111 this action is anothcr iiicilns by which plaintill’has playcd thc system. (See 

McArdlc v Hurley, 51 AD3d 74 1 ~ 743 [2d r k p t  2OOX I [verdict rcversed based on inf1aiiitiiatot-y 

s m i  m at i o n by de 1 ‘enst: c c) ~ i i i  sel , which i iic 1 u d cd co iii i i i  cn t s t lint p I a i i i  t i  11‘ had “in axed out’’ a pu 17 I i c 

pension systciii as Iicr husband Iiad a disability pension, and that plaintill’s claims wcrc “all 

designed fbr her to  niax out in the civil Justice system.”]; Rodriguez v C’ity of New York, 67 

AD3d 884, 885 [2d Ikpt  2009 I I jntlammatory comments incliided defcnsc cou~iscl’s statemenl: 

“It‘s not a lotteiy. It’s not a panic. It’s not ‘Iicre’s thc American drcani, come over here, fall off 

a scaffold, get a niillion dollars.’”] 

19861, appeal dismissed 68 NY2d 643 Lnoting that ‘Irlefcrcnccs to the fiiiaiicial status of parties 

generally Vassura v Taylor, 117 AD2d 798 [2d Dept 

Iiavc bccn universally condemned by the courts of this State.”] .) 

It is also wcll settled that it is improper Ib r  an attorney. diiriiig surniiiatioii, to “vouch[] [or 

his and his client’s credibility.” (Valenzucla v City ofNcw York, 59 AI33d 40 [ 1” Ikpt  20081.) 

A lawycr also may not put his o r  her o w n  credibility 011 tlic sjdc ofthe client. (Sanchez v 

Manhattan Xr Bronx Surlice Tr. Operating Autli , ,  170 A l U d  402, 405 [ I ”  I kp t  19911 [holding 

that counsel “placed her own credibility on the side of‘hel- client and ma& hersclf an uiiswom 

witiicss” where she rel‘erred to cliciit as “we” and  is," and reI’erred to dcfcndant’s case as “my 

sidc of the story.” I ,) Similarly, in the instant case, dcfcnsc counsel iinpropcrly repeatedly 

identified hiiiisclf with c‘cm Edison. Thus, in al-giiiiig that the accident did no[ liappcn the way 

plaintiff said it did, counsel stated: “It did not iiivolvc iiic.” (TI- at 543.) In discussing damages, 
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counsel statcd: “If soinehow you tind yourse1~‘considering a daniagc award for this plaintiK that 

ineaiis that you have dccided that 1 a l i i  tlic proxiiw:ite caiise.” ( l ’ r .  at 544.) Counsel also 

insinuated his own view of plaintiff’s claim into the case, cliarging, as noted above, that plnintifl’ 

--is looking for  m y  muney. And I doii’1 waiil lo give it .” ( l’r. a1 538.) 

1 kl‘eiist: couiiscl improperly rcfcrrcd to p1;iintilTs cspcrt’s witncsscs, his engineer and 

doctor, a s  iiiterestcd wimesses (‘rr .  at 53c3), and rcmarked that plaintift’s doctor’s tcstiniony 3 s  

taiIoi.cd for the l awsu i~”  (‘1-r. at 54 1 .) 1 le also expressed his personal view of the doctor’s 

credibility, stating “I’ve never seen a profcssional person f-lcc so niucli from the idea of tlic 

scientific iiielhod. . . .” (Tr, a t  541 .) Defciisc counsel h i s  improperly asserted a personal opiiiion 

as to the credibility of  a witness. (& Valenzucla, 59 AD3d a t  44; Rides ol‘Professional 

(?onduct [22 N Y C R R  1200,26[d][3]j nile 3,4[a\[d][3], :it tho time of trial Code of Professional 

Rcsporisibility [22 NYCRR 1200.371 DR 7-1 06[C][4].) 

‘‘[A.]n isolated improper remark [may] bc deeined Iiariziless in the l ice 01’ overwhelming 

evidence” i n  the opposing party’s favor. (Vassura, 1 17 AD2d at 800. & C:alzado v New York 

C’ity Ti+. ALith., 304 AD2d 385  [ I s t  Dept 2003J.) However, this is not such a case, as defeiidant’s 

dcfciise was bascd on plaintill’s asserted lack ol‘credihility. Morcovcr. dcfensc couiiscl’s cntirc 

sLunmation was Sufi-iised with iiiipropcr and Iighly prc-judicial rcniarks. ‘I’hc rcfcrcnccs to 

plaintiff’s “playing the systctn” and being on disability benefits can have had iio purpose other 

than to pre-iudice tlic jury against plaintiff. ‘ 1 ’ 1 1 ~  court accordingly finds that defense counsel’s 

“conduct did not consist of an isolated remark . . , but a seemingly continual a i d  deliberate ei1h-l 

to divcrt the jurors’ and tlic court’s alteiitioii from the issues to be determined.” (Clarke v New 

Ynrk City Tr. Auth., 174 AD2d 268, 278 11” Dcpt 19921 [internal quolation marks aiid citation 

omitted].) ‘l71iis conduct caiinot be dismissed as inadvertent or harmless. (u) 
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1:01. tlic above rcasoiis, the court holds that the vcrdicl should be set asidc. In vicw ofthis 

Iiolding. thc court docs no t  reach plaintift’s liirthc~. claim that the verdict should be set aside 

I1 is accordingly hcreby ORDERED that plaintill‘s inolion is granted to  he extent o f  

scttiiig asidc zlic verdict, and dircctirig plaintill‘to restore this 

Plainlifl sliall l‘orthwitli serve a copy of this ordcr with iioticc 

Suppr t  Office. 

‘I’his constitutes tlic decision and ordcr ol‘tlic court. 

.. . Datcd: New York, Ncw York , .  . 

Ju ly  9, 20 10 

~. 

A s  1-ellected in ii transcript ofan appearance schedulcd by the court aftcr the verdict was I 

1-cached, the court notified counsel that i t  had received infoi~mation, aficr tlic verdict, indicating that two 
o f  the jLirors heard ajuror  makc a cominent, prior to deliberations, to the effect that she had made up her 
rnilid l’rom day one. Had this information bccn propct-ly brought to the co~ii-t’s altcntion prior to 
deliberations, an invcstigation wodd have been warranted, and coIicerns about intcrftreiice with thc 
privacy of deliberations would not have heen implicated. (& geiicrallv People v Rukaj, 123 AD2d 277 
11 Dcpt 1986].) Foi-tuiiately, it docs not appcar that the juror’s statcnicnt caused prejiidicc. Plaintiff’s 
counsel lias apprised the court that he spoke with sonit: of tlic jurors aftcr tlic verdict and was told that at 
the beginning of tlic deliberat-ions, the jurors voted 3 lo 3 and there was “hcatcd debate.” (Post-Vcrdict 
Confereiicc ’I’ranscript at 5.) The jury  deliberated h i -  two hours, a reasoiiablc period of time given the 
short leiigth of the trial. 

Tlic court also notes pcrrenthetically that wliilc the juror’s stateincnt involves a violation of the 
court’s directive not to discuss thc case prior to deliberations. a vcrdict may be impcached by j i irors’ 
post-verdict affidavits or tcstimoiiy only on tlic basis nf scrious inisconduct such as outside influences oil 
thejury (see People v Dclucia,  20 NY2d 275 rl9671; People v Rctld, 164 AD2d 34, 36 [ l”I lept  19901); 
disqualirying bias based oil a11 invidious classification such as race (People v R u k i i i ,  123 AD2d 277, 
m; Eeople v Ideonti, 262 NY 256 I 19331); or pre-judice against :I particular party or predetermination 
o f a  specific issue. (See e . ~ ,  P c o ~ l e  v Rivera, 304 A L P d  841, 842 (2d Dcpt 2003J; Narvacz v Piccone, 16 
AD3d 64 I [2d Dept 20051; French v Schiavo, 300 AD2d 1 19 [ I  Dcpt 2002J.) In vicw of the above 
disposition, the court makcs no determination 3s to whetlici. the jiiroi-’s statement i i iccts this high standard 
for setting aside a vcrdict. 
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