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[*CAIIT ON 7/13/2010

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

~ PRESENT: Hon. Doris Ling-Cohan, Justice ' Part 36

. MARY ANNE LAVIN and GERALD LAVIN,

KERZNER INTERNATIONAL RESORTS, INC.,

'INTERNATIONAL HOLDINGS LIMITED its

Plaintiffs, _ R
| INDEX NO. 108209/09
-against- o
MOTION SEQ. NO. 001
KERZNER INTERNATIONAL NORTH AMERICA,
INC., KERZNER NEW YORK, INC., KERZNER

subgsidiaries and affilintes at every tier, including i [F ‘
without limitation, KERZNER INTERNATIONAL -
LIMITED, KERZNER INTERNATIONAL BAHAMAS
LIMITED, ATLANTIS HOLDINGS (BAHAMAS)
LIMITED, OCEAN CLUB HOLDINGS LIMITED, \3“
PARADISE ISLAND LIMITED, ISLAND HOTEL : -
COMPANY LIMITED, PARADISE ENTERPRISE : ’
LIMITED and “ATLANTIS RESPORT & CASINO”, -

Defendants.

The following papers; numbered 1 -5 were considered on this motion to/for dig

: Notlce of Motion/Order to Show Cause, — Afﬂdnvits Exhibits . 1-3
- Answering Affidnvits — Exhibm ' . , . : ' . 4

'ReplylngAfﬁdavltl SO . . _ 5

Cro_ss-Motion.- [ 1Yes [ X ] No. o | | |

Upon the foregoing papers, it is ordered that this motion is decided to the extent set forth below. | |
ms personal injury action stems from an incident which allegedly ocqurred- at defendants’

property known as Atlantis Luxury Resort and Casiﬁ_o (thb"‘Résolx.;t’\’) on Paiadisé Island in the Bahamas

on June 9, 2008 While staying and vacatlonmg at the Resort, plaintiff was allegedly injured when her

leg was pulled into an open d.rmn in one of thc Resort’s water ride. |
Dﬁfendams Atlantis Holdings (Bahamas) Limited and Island Hotel Company Limited

(collectively, the “Atlantis Defendants™) How move to dismiss the aétidn against them for lack of

 personal jurisdiction, pursuant to CPLR 3211(a)(8). Also, the remaining defendants (collectively, the




[* 2]

| ‘;Kerzner Defendants®) move for summary judgmen:t, pursuant to CPLR 3212, dismi:ssingf'fche complaint

aﬁ__to them

The Atlantis Defendants move to dismiss the complaint, purstmnt to CPLR 321 l(a)(a), assemng

that there i is no perscmal Junsdleuon Ona motmn to dismiss, pursuant to CPLR 32115 the pleadmg is
-gwen a liberal GOnstruction and the fects alleged therein are accep*ted as true Leonv Martinez, 84 NY2d '
: 83 87 (1994) The tnotion to dismiss will only be granted if| upon gwmg the non-movmg party every -

favorable. mferenee, the facts do not fit w1th1n any cognizable legal t.heory Id at 87- 88 Gnce a

defendnm raises lack of personal Junsdwtmn asa defense and moves to dlstmss, the plai:nuff has the

_ | b\dmden of provms a bas1s of in pcrsonmn junsdmtion through suﬂ‘}mem ewdence, mcludmg a.fﬁdavﬂs

._and relevant documents

| The general standard for personal jurisdiction over foreign cotporations, like the Atlan’us ‘

i ﬂefehdanis requiﬁs “Certain minimuin cdnt‘acfs with [the forum staie] such that the maintenance of the
: amt does not orffend tradmonal notions, of fair play and substantial justice.” Jnf 1 Shﬂe Co v Smte of

B Washington, Office of Unemployment Comp. and Placement, 326 US 310,3 16 (1 945) (imemal quotatlon

o:mttcd) Warld-Wide Volkswagen C'orp v Woodson, 444 U$ 286 291-92 (1980). A fomgm corporanon o

is “present“ within this state, for the purpose of jurisdiction pursuant to CPLR 301 “if it has engaged i m |

: such a connnuous and. systematm pourse of ‘doing business’ (here that a ﬁndmg of its presame in t}us _ .
: Junsdlction is warranted » Lamdotl Resources Corp. v Alexander & Alexander Servs Inc' 7 NY2d 28

33 (1980) see also Bryam‘ v Finmsh Nat’l Airline, 15 NY2d 426, 430 (1965)

. Here, plaumffs have not put forth any sufficient evidence to show that the Atlamxs Defendan:ts i

N are "engaged in...a continuous and systematlc. course of domg business” in New York Landml

o :_ Resouroes Corp 77 NY2d at 33 (intema.l quotatmns omltte d). No aﬂidavits hfwe_ bec‘n ‘suyphed to

demcm&tr&te that thére is general jurisdiction in this case. Pla.fﬂtiffs, iﬁ'stead,' focus on the fact that |
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o :ncmu:n Kermner Def&ndants arc licensed to do busmcss in this state. Howmver, plnmtlffs hEVB pmﬂwcad ,
"_Ino real mdmae to suppan a showmg of the Atlantis Defendants tws to tlzus sme Wﬂhﬂf th&ﬁ makmg
‘:@onclusory allegations that thq: mtwa«mlatednem of thc defendants sausﬁes “fhe agemy th%ry of doing :
; busimss toesmbhsh pcrsona.l Junsdmmon over defendants.” Epstein Amrmm:loh i.n 01313 1[ 24 Fuﬂhﬂz )
- ‘vmmffs request that the Court ‘take ]udxmal notice of the fact that dcfendahtS" Aﬂmtls RWOH |
o p sponds mﬁlions of d:ollars m prim. radio. xmd telewsion advertlsemm‘ts sallcmmg bus&mzss wifhm ﬁw | o

3 stute of Naw York” is impnopcr 1425, As suoh ‘the motion to dmsm:issthn Altantis Dwfandmw is

| Snmmary j/ud‘gtnent s a cirasuc remedy a:nd should only be grameul 1f 11h¢ n'xovmg pmty h&s : |
. mﬁidiﬁnﬂy estabhshed that it 13 warranted ds-a matter of law Alvarez ¥ Prospect Hmp , 63 NY’Z& 320 |
“ 324 (1 9%6) HoWever, 11; ﬁhcm.ld be demed if the opposing party pﬂ:sents admlssibic evidunce -

. establmh:img that there isa gemune 1ssue of fact remammg Zuckerman v Chy of New Yaﬂc, 49 NYZd |
o ‘: | 557 560 (1980) “Moreovet, the monon court should draw all reﬁmonabie wfhrwnces in ikvm csf the.
o ‘:_'__'__.nanm&ving pm'ty in dmerm:mng whether to-ghanit sumrnary judgmem ” F Garqfalo Elec Co v New s

o i_ York Univ, 300 AD2d 186, 188 (m Dcp £ 2002). In deciding such 2 moﬁon, the cmm“t"s mlw is “issue )
o fimfmg rathwr than 1ssue-determ&h0n ? Siﬂman v Twentieth Century—Fox Film C’m‘p; 3 NY?.d 395

'.,'404 (1957) (intcmal quotations omltted)

- The ch:r Defendants argue that. smnmary Judgmcnt should be gmnted bccause ﬂmy haw: no

relawion to the AtIantls Resort and, thus, eamnot be held liable for plainnﬁ’s imunes Tlme defendamts
| contend ﬂm smm thc Atlamms Defendents admmed in their answer tthat they owm and uper&te the subjact
- __-_1.- - pmpurty Where plamtrﬁfs were mjméd the case should be dmmlssed aagainst 'ﬂhem -

lemffs tontend that sunnmry judment should be denied ds ’uhm are issms mr f&ﬂ o

‘_':'whe‘thar ﬂw Karzner Defts owm or opcratc the Atlantis pmmiscs a.nd what reiaﬂunshap 1fany they
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: have to the Atlamis Defendants. Plamuffs asgert that, at the very 1oast, it is premature to ds.smiss the

asc as to tlmese defendants since ﬂ:\ere is some evidence that mdlca.tes thart the Ketrznet Defmdmﬂs am-

mfﬂcmnﬂy felated to thc Resort. .

In m;pport of their motion for summary judgment, and as prime fac:ie cviddnce that SUraTnALY

o Judgmunt should be grantexd, thc Kerzner Deferidants have submltted an afﬂdawt by Gisellc nymm &

: Senio:r Vice President and General Counsel for Kerzner Intamatmonal Baham&s, who attcbsts thét “The _
' [Kemrm‘] [D}efendams have 1o conncctlon with that location. None of thcm own of opmatez the water -

B . s]tlde or msort in qucstlon Thcy haVe no owncrshap interest in the locatmn Thcy do not opefatc azny

~ portion of the location.” G'lselrl_e Pyfrom Aff 1 6.

- ‘However, plaintiffs have submitted c-\ri'dence that various 'Kcimar Defendants ma:y 'eiﬂmr ownor

| operate the Resort. Plaintiffs Bllbm.lt a copy of the accident report, taken aﬂer plaintlﬁ' Mary Afinie Lavm '

was allegediy injured, which was on lattcxhaad by Kerzner Internatnonal Bahamas Lmn"ted Sae Scott W

B E‘,pstcm Af'ﬁrmaﬁon in Opp, Exh B. Funher, oorrespondencc sent to plmmiffs megardmg the mcldent

was sem on lettcrhead entitled Kerzner International Bahamas Limited. See id, Exh C Also, the

propased gencml release sent to piamt:ﬁ's regardmg the incident, hsted thc m&m party as Kerzner g
" .Intematioml Holdings Limlted See'ld, Ex.h D. Moreover, wcbpagcs of various Kerznef Deﬂmdahts

' potentwlly tie them to the Resort as developers, owners and/or opcramrs See id Exhs. -H

Thercfore, as to defendants Kerzner Internatmnal Resorts, Inc., Kcrmer Imcmatwml Holdmgs .

- Ln:nitebd, Kermer Intematlonﬂl Lixmtcd and Kerzner Intcmatmnal Bahamas anted, them isa genmne.. -
o ‘issue of fact as to thu'r r‘clatmnshxp to the Resort where plaintiff Mary Anne Lavin w_as.-- mj.urwd. Thus,

: -their:mcrtit;n for summary Jud.gmcnt is denied at this juncture as-prcxﬁmmé. ‘Said defendamts may move

o) ) | for such relief, fellcrwmg oomp*letwm of dlscovcry, if appropnate

Hawever, as to: dcfcndants Kerzner Imlematwnal North America, Inc Kwrma Naw* York, tnc: Y

o OGean Chib Holdings Limited, Pmadtse Island Ltmited Paradise Enterpnse Lmsﬂtad and “Atlmus '
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; Resort & Casmo," and the Clerk is dm:cted to enter judgment in favor of said défendanta, and is

o Afﬁmmtlon in Support of the motlon is deemed timely served and ﬁlcd upcm service of a cepy of this

: Resort & Casino,” plmnnf’fs have not submm:cd any evidence smiﬁcmrnt to rebut the prima facie showmg

by thesc defendanta that summa.ry Judgmcnt as to them is warranted ag a metter of law Plamtlffs have

not dcmomtmted that thcse defendants own,, operate or havc any ties to the water ridé or the Rcsert

- _ 'sufﬁment to make them liable for plmnmﬁs’ injuries. Thus, the motion for smmmy Judgmant as to

: thcsc defendnnts is grante:d and the complaint is dismissed.

Accordmgly, 1.t is

:__ ORDERED that the motion of defendants Atlanus Holdmgs (Bahamas) Limited a:nd Hsland Hotel

E Company mecd to dismiss the complamt hereir is grantcd and the complamt is dismissed 1in its |
S enmety as agmns’e said defendants w1th costs a.nd dlsbursemcnts to smd defcndants as ﬂaxed by the Clerk.

| of the Court, and the Clerk is directed tO enter Judgrnent accordingly in favor of said defendants and it is
= } ﬁxrthcr |

ORDERED that the motion for surnmary Judgmcnt is g‘rantcd solcly to the cxteﬁt that the

eomplamt is dismxsscd as to defendants Kerzner Intemanonal North Amcnca, Inc., Kerzner New York

Ing, Ooean Club Holdmgs Limited, Paradlse Island Limited, Paradise Enterprise thmtcd amid "Aﬂantxs |

ek

otherwise demed as to defendants Kerzner International Resorts, Inc., Kerzner Intsmatmnal Holdings

\ L1m1ted, Kerzner International Limited, and-I(erzner Intematmnal_-thamas'Lmutcd; and it rsrfuﬁher _

ORDERED ‘that the action is severed and continued agamSt the .re:main;ihg;'-défenddnts;‘ and it is

. ORDERED that defendants’ Veriﬁed Answer, attached as -Exhibit Bto Mi"oﬁaﬁl J Caulfieltf;‘ y !

4y w_‘ﬁ'

: _decmon/ﬂrder with notice of entry; and it is further

ORDERED that the caption be amended to reflect the above digmmissals and thax all fmmre papets

- ﬁled with thc court bear the ame:nded oaptmn and it is further
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R this ordu:r thh notxce of entry, upﬁn plamtlﬂs.

 Dased: _

L ORDERED that counsal fot the moving parties shall serve & copy of this order with ntmcc of

'?-enuy upcm the County Clerk (Room 141B) and the Cletk of the Trial Suppott Office (Rm:m 158), who

wro drm'wd to mark the court s recotds to reflect the change in the capﬁcm herein; and it is fu:rthcr

o GRDERED that documcnwy d1scovcry demands shall be sesrved within 30 days and resmnddd

| 'to wmhm 30 days ﬁhereaﬁcr, and it is ﬂuﬂler

QRDERED that eounsel are directed to appear fora preﬂminury cnnfamxm un Jmly :m,

"__2019 at 9:30 AM, i ﬂoom 42,3, 63 Centre Struet, New York, NY at whiwh e cxpvdlﬁws

- dﬁswvery sehudmle will be set; and 1t is further -

| ORDERED that wﬂhm 30 days of cntry of this order, moving defundants shall serve & copy of

DORIS LlNG-COHAN, J.S. C
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