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SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 
PRESENT: Hon. DORIS LING--COHAN, Justice PART 36 

HORNS, INC. & FRANCINE HORN, 

Plaintiffs, 
-aga ins t- 

GELLER MARZANO & CO. CPA'S, P.C., 
& DEAN HERNAN, 

Defendants. 

and relatcd 

L N D E X  NO. : 113883/05 

cl 

for sutninary judgment (motion sequence number 006). Plaintiffs have moved for partial 

summary judgment (motion sequence number 007). The motions are consolidated for 

d i s pos i ti on .  

'l'hc complainl contains thc following four (4) causes of action: ( 1 ) accountants' 

iiialpraclice; (2) breach of  contract; (3) brcach of iiduciary duty; and (4) fraud. 

Plaintiffs allege that defcndant Gcller Marzano and Company CPA's, P.C. (Geller 

Marzano) and the individual def'endant Ilea11 Hernan (Hernan) acted as plaintiffs' 

accountants, tax advisors, financial planners aiid investment advisors beginning in 1986, 

through and including h e  periods of time alleged in the complaint. Plaintiff Francine 

Horn (Horn),  who was recently widowed, decided to sell Horns, Inc., shortly after her 

husband,   id business partner, dicd. Plaintiffs claim that defendants exploited their long- 

standing fiduciary relationship with Horn when they obtained an ownership ititerest in 

I-Icrc & There, LL,C (Here & There), the company that ultimately took control of I-Iorns, 

Inc. (the business), whilc simultaneously represcnting Horn in the pricing and structuring 

of' the sale of the business. Defendants are alleged to Iiave golie to great lcrlgths to 

disguise tlicir rolc as purclhasers ot'the busincss. Plaintiffs claim to have been damaged 

as a result ofdefendaiits' conflict of interest when tlic purchasers oftlie business defaulted 

on  their contractual payout to Horn, and then attempted to coerce Horn into accepting an 

-1 -  

[* 2]



uven lower 5ale price o r  suffer the consequences oflthe business' insolvency. II)efkndants 

;ire alleged to have continucd lo  represent plaintiffs as their accountants while the post- 

si I I e I 1 e got i n t i on s \v ere on go i 11 g . 

1' 1 a inti ff's c 1 a i i n  that de tkn d m  IS ' c ond  11 c t cor1 s t i t 11 t ed a gross d e v  i at i on from t hc i n  i 11 im iiin 

prolissional conducl that defend;ints. iis accountants. wcrc' rcquircd lo l'ollow. Ainong 

the aclions coniplaincd of are that del'endants d v i s c d  and rcconimcndcd that I iom sell her 

business for reasons unrelated l o  plaintiffs' accounting requirements and in  disregard ol' 

plaintiffs' hcst interests. that defendants structured tlie t e r m  of the transaction to 

s 11 13 s t B 11 t i a 1 1 y b c n c ti t t h el TI s e I v e s , to p 1 a inti flls ' d c t r i i n  cn t , and t hat de fend ants fa i I e d to 

disclose their conllict 01' intcrest or to obtain plaintiffs' informed consent to their 

con t i 11 ii e d rep res en t a t i o i i  . P I ai 11 ti f'fs c I a i 111 that t heir re 1 i an c e up on de fendan t s was .j us t i fi c d 

and reasonable, and that tlicir damage was the proximate result ofdefendaiits' misconduct. 

I n s e e k i n g s uiii i i i  a ry .j u d g 111 en t of d i sm i s s a1 o 1' p 1 ai n t i ffs ' account ant in a 1 p r ac t i c e c 1 ai 111 ~ 

defendants argue that plaintiffls cannot show that they suffcred any actual ascertainable 

loss when l-~or~is,  lnc. was sold. Defendants also arguc that plaintiff Horn's allegatioiis 

that she was unaware ofFrank Marzano's and Geller Marzano's role in the purchase and 

sale of Honis, Inc., is disingenuous at best, as she and hcr attorney, Robert Halsam, wcre 

both appriscd of Marzario's involvement prior to thc company's sale. 

Det'cndanls fiirther arguc that plaintiffs' breach of contract, brcach of fiduciary duty and 

li-aud claims should bc dismissed because they are rcdundant of the accounting 

malpractice caiise ol' action. Derendants furthcr maintain that plaintiff's brcach ofl 

contract claim should be diSimissed siiice phint i~~ffai lcd 10 allege that dcfcndants expressly 

guaranteed any result. or that any retainer agrcement with plaintiffs made any such 

promise or guarantee. Ilefendants also argue that plaintiffs' frkaud claim must fail since 

plaintifl's did not plead with the nccessaiy specificity the alleged misrepresentations 

allegedly inade by dcfendants. 
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In support oftheir motion for partial suiiiixiary judgment. plaintiffs argue that defendants' 

conimitted accountant malpractice ;is a matter of law by grossly deviating li-om the 

it u c ept ed s t a 11 d nrds w h i ch prox i m i  tc 1 y caused p 13 inti ffs ' d aim ages, 

I t  is well settlcd that sumiiiary judgiiicnt is II drastic remedy which should not be 

granted wherc there is any doubt about the existencc o f a  triable issue orfiict. I .  

Sillman v.  ' l 'we~itictl~ Ceiitur-y-Fos l-'ilm Corp.. 3 N .Y.2d  395 ( 1  957). 'l'lie movant must 

tender evidcnce. by proof i i i  admissible forin, to establish the cause of action 

"succinctly to warrant the mur t  as a matter of law in directing judgineiit." ( CPLR 5 
32 12 [b]; Zwkrrinun v City o f N w  York. 49 NY2d 557, 562 [ 19801). "Failure to make 

such c? showing requires denial of the motion, regardless of the sufticiency of' thc 

opposing papers." (M/inq~;.ad v N Y U  Medico1 C'/i*,, 64 NY2d 8 5  1, 853 [ 19851). '1'0 

grant suminary judgment il must be clear that no material arid triable issue of fact is 

presented (see Sillmun v 

The court should draw a1 

should iiot pass un issues 

204 [ 1 'I Llcpt 19901). 

Twentieth Centzu-y-Fux Film Corp., 3 NY2d 395 [ 19571). 

reasonable inferences in favor of the non-moving party7 and 

of credibility (Duumxn Displays, Iric. v. Musturzo, 168 AD2d 

Applying the above principlcs herein, the motion by defendants for summary .judgment 

is granted in p i ?  and denied i n  part, and plaintiffs' motion for sumiiiaryjudgi?ieiit is 

denied, ;is dctailed below. 

Plaintiffs' claims Lor breach olcontract  and breach of fiduciary are dismissed in that 

thcy are merely redundniit to plaintiffs' accounting malpractice claims, with no 

independent basis. See NrJvcIsoti v C-'rrri.o, Spnnbuck, K~c.r/er & Cii!fii. 200 AJl2d 399, 

400 ( I "  JHept 2002); Sqye lilgi Torp v. Prosknzrev Rose /,/,P, 25 1 AD2d 35, 38 ( 1 "  

J k p t  1998). 

1 
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‘“l’he clenients of a fraud~ileiit concealinent claim - [are] conccalinent ot‘a material fact 

which def‘cndarit was duty-bound to disclosc. scienter, juslifiable reliance, and hi.; iiry.’. 

Mitsc/ie/e 1). Sc/?~i l fz  30 AII13d 249 ( I ”  Depl 2006). Hcre, the facts as alleged are 

sul‘liciciitly slalod t o  establish a claim of f ix~id .  Moreover, there are ihctual issues as to 

such claini which warrant ii denial or the motions fbr summary judgment. While 

defendants contend that the plaintiffs’ fiaud claim is duplicative of the claiin for 

accountanl malpractict: claim and therefore must be dismissed, the court disagrees. 

SPP Mil,sLJ/ic-)/cj v. S‘~:hiu/fz, 36 AD3d 349 ( I ” l k p t  2006) (fraud claim \viis not siniply 

hased upon errors in profbssional judgiiient but rather “predicated on proof of the 

co 111 111 is s ion o 1- ii n i r i  tent i o 11 a I tort ”) . P I ai n t i I‘fs a 1 1 eg e that defendants intent i 011 a I 1 y 

failed to inforin Horn of the defendants’ conllicts of interest through their continued 

represenlation throughout tlie sale o f  Horns. Inc. Rased lipon the submissions, there 

are illaterial questioris 0 1  fact exisl ;is to \whether defendants intentionally failed to 

disclose their interests and iiivolveinent i l l  the sale of Horns, Inc., to waran t  a denial 
% 

*b 4% 

of the motions tor summary judgment on the fraud cause of action. 
@, 

A cause ol‘action for accounting inulpractice requircs “that a profession& hiled tu 

perlbrm scrvices with due care and in accordance with the recognized and acccptcd 

practices of the profcssion”. Acker-mw v. Price WLjterhouse, 84 NY2d 535, 54 1 

( 1994). Here, the partics’ expert affidavils, raise factual issues as to whether 

defendants in f x t  escrcised due carc regarding the sale of Horns Inc. and d id  not  

inakrially devjute li-om tlie recognized and xccpted  professional standards lor 

accountants. Furlher, tliere is a hctual dispirtc as to whether plaintiff Horn in hc t  had 

knowledse of defendants’ purchasing of Horns, Inc, prior to its sale. Moreover, h e r e  

are F x ~ u n l  issues as t o  whether plaintiffs siistaincd damages as a direct result of 

deikndarits’ aclions or failure to act. ‘l’hus, plaintiffs’ and defendants’ motion for 

s u 111 I 11 ary j ud gin cri t on p I a i n I i lis. iicco unlan I 111 a I pra c t i ce c 1 aim, is den i ed . 

Accordingly. it is 
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OICDERED thal dcl-kndants’ motion for suimmary judgmcnt is granted to the 

extcnt that plaintiffs’ causes of aclion for breach of contract, breach of fiduciary duty 

and tixud are severed and disiiiisscd fro171 this case: arid it is furthcr 

(Ir<DERED that plaintiffs’ and defendants’ inolions for suininary judgmenl on 

the accouritaxit inalpractice C ~ L I S C  of  action are denied; i t  is furthcr 

ORDERED that within 30 days of entry ol‘ this order, plaintiffs sliall scrvc a 

copy upoii dd’endants with notice of entry. 

I Ion. Doris Ling-Cohan, I.S.C. 
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