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Index No. 141979/2009 % -against- 

CONTINENTAL ADVISORY SERVICES, LLC, JACOB H. 
YAHIAYAN and SYLVA S. YAHIAYAN, - 

ZUlQ 
Defendants. ‘6 

---_---------------------------------------~---”------------- Qfi%+%, 
Joan A. Madden, J. ck@k 

I @$%and Continental 
Defendants Jacob Yahiayan (“Jacob”), Sylva Yahiayan (“ 

Advisory Services, LLC (“Continental”) (together, the “Defendants”) move to dismiss the 

complaint against them. Plaintiff Greer Phillips (“Phillips”) opposes the motion, which is 

granted in part and denied in part for the reasons stated below. 

B ac kmound 

This action arises out of a landlord-tenant relationship between Phillips, as tenant, and 

Continental, as landlord. Phillips is an attorney and a partner at a law firm. Continental is a 

limited liability company that manages residential property, which Phillips leased. Continental 

is wholly owned by Jacob and Sylva. 

On or around March 27,2006, Phillips and Continental entered into a lease (the “lease 

contract”) for a triplex townhouse (the “townhouse”), located at 524 3rd Street, Brooklyn, New 

York 11215, which PKillips and his family occupied as a residence.’ The lease contract 

designated Continental ds the owner of the townhouse, and Jacob executed the lease agreement 

‘ Phillips leased the entire townhouse building, except for a garden apartment (the “garden 
apartment”). Park Slope Presbyterian Church (the “Church”) leased the garden apartment for a 
period of time during Phillips’ tenancy. 
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on Continental’s behalf. However, the record indicates that Jacob and Sylva were the sole 

owners of the townhouse, and Continental never owned or had any interest in the townhouse. 

The complaint alleges that, on the same day that the parties entered into the lease 

contract, they also agreed to a lease rider (the “rider”) (together with the lease contract, the 

“lease agreement”). Complaint, 11 6. The rider contains certain provisions that appear to be 

inconsistent with the lease contract. Phillips maintains that he and Jacob initialed the rider. 

Phillips submits a copy of the rider, dated March 27,2006, containing two sets of initials, as 

evidence. On the other hand, Continental claims that the rider was not signed, and submits a 

copy of the rider that appears to show only Phillips’ initials. 

Phillips states in his affidavit that at the time he entered into the lease agreement Jacob 

represented to him that the Premises was owned by Continental, and that since he believed the 

townhouse was owned by Continental, he made the checks payable to Continental. In his reply 

affidavit, Jacob states that he never hid that fact that the townhouse was owned by his family and 

that the deed identifies his family as the owner of the property, and that Phillips, who is an 

experienced attorney, knew or should have known who owned the townhouse since it is a matter 

of public record. 

The initial term of the lease was two years, commencing August 20,2006, and ending 

August 20, 2008, with a tenant option to renew for a third year on the same terms, which Phillips 

elected to do. Pursuant to the terms of the rider, Phillips exercised an option to fulfill his rent 

obligations for each year by paying $1 10,000 in cash to Continental on the August 1 preceding 

each year of the lease term. Rider, 71. The lease agreement specified that rent was inclusive of 

water, electricity, and gas. Pursuant to the terms of the lease agreement, Phillips deposited a 
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$30,000 security deposit with Continental. Lease Contract, 732. The lease agreement specified 

that Phillips’ security deposit would be placed in an interest-bearing account. 

Both the lease contract and the rider contain provisions relating to  the condition in which 

Phillips is to maintain the townhouse during his tenancy, and the condition in which he is to 

deliver the townhouse at the end of the lease term. 

The lease contract specifies that Phillips is obligated to take good care of the townhouse, 

including fixtures and appurtances therein, and to make any structural or non-structural repairs 

resulting from “the carelessness, omission, neglect or improper conduct of [Phillips]. . .whether 

or not arising from.. . [Phillips’] conduct or omission.. . .” Lease Contract, 74. The lease contract 

further specifies that Phillips is required to give Continental prompt notice of any defective 

condition in the plumbing, heating system or electrical lines, located in the townhouse, and that 

Continental shall remedy the condition with due diligence, but at Phillips’ expense, if the repairs 

are necessitated by damage attributable to Phillips. Under the terms of the lease contract, 

Continental is allowed to use Phillips’ security deposit to address breaches in Phillips’ obligation 

to maintain the premises in good condition, “accruing” during or after the term of the lease, and 

that Phillips is required to refill security deposit amount. Lease Contract, 732. 

The lease contract also provides that, at the end of the term of the lease, Phillips must 

deliver the “[townhouse], ‘broom clean’, in good order and condition, ordinary wear and 

damages which [Phillips] is not required to repair as provided elsewhere in [the] lease 

excepted.. . .” Lease Contract, 7/22. 

The rider specifies that, during the term of the lease, Phillips’ liability for repairs to the 

premises is not to exceed $500 per quarter, except that, if Continental determines in good faith 

that repairs above this amount (L‘other than structural repairs, which shall be for the sole account 

3 

[* 4]



of., . [Continental]”) are necessary to maintain the premises, then Continental could make these 

repairs, after providing notice to Phillips, and fund the cost from Phillips’ security deposit, which 

Phillips would not be required to replenish. Rider, 72-3. However, the rider also states that, 

“[n]otwithstanding any other provision in [the] lease, [the] [tlenant’s aggregate liability under 

[the] lease shall be limited to (i) payments of annual rent.. . and (ii) the amount of [the] [tlenant’s 

security deposit ($30,000 plus interest).” Rider, 74. 

When Phillips chose to renew his lease, ‘Continental requested that Phillips pay a greater 

amount of rent than he was obligated to pay under the terms of the lease agreement. Jacob told 

Phillips in an e-mail that “the ancillary costs [of renting the townhouse] have really gone up and 

we’re not even at break even.” Jacob E-mail 2/15/08, 12: 18 p.m. Phillips and Continental 

negotiated the issue of rent for the third year, but they did not come to an agreement, and the 

terms of the lease agreement remained the same. 

The complaint alleges that, in accordance with the terms of the lease agreement, he 

vacated the townhouse on or about July 27,2009, and delivered the townhouse to Continental 

“broom clean” and in good order and condition. Complaint, 732. However, Continental 

contends that Phillips did not deliver the house in the appropriate condition, and, for this reason, 

Continental did not return Phillips’ security deposit. 

Continental asserts that, during his tenancy, Phillips caused a wide array of damages to 

the townhouse, which necessitated repairs. Jacob Aff., 76. Continental asserts that it has 

received estimates that indicate that it will be compelled to expend over $30,000 to repair the 

damages that Phillips caused or allowed to be caused in the townhouse. Jacob Aff., 79. The 

alleged damages include, but are not limited to: cracks in the ceiling, floor damage and missing 

floor pieces, paint chipping, damaged kitchen cabinets, a leak in the kitchen sink piping, 
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damaged shades in master bedroom window, holes and cracks in walls, water leak damage 

around entryway chandelier under bathroom. Continental, Exhibit F. 

Continental asserts that, at no point, did Phillips notify Continental of any of these 

conditions needing repair, and that some of the conditions could have been repaired more 

cheaply, and the damage less extensive, if Phillips had repaired the conditions or at least notified 

Continental of them. 

On the other hand, in his affidavit, Phillips denies that he caused any of the damages to 

the townhouse except for darnage to one window shade in the master bedroom. Phillips 

Afidavit, 7’s 22-25. In particular, Phillips states that he did not cause or contribute to the cracks 

in the ceiling, paint chipping, and other settling and wear and tear of the house, and there is no 

evidence that he did. Phillips Aff., 724. Phillips also stated that he was not aware of any leak in 

the second floor bathroom while he was on the premises. Id., 725. He further states that, during 

the lease term, the one repair that he did notify Jacob of, in accordance with the lease, was 

damage to the ceiling in the third floor bedroom, where a chandelier had partially pulled away 

from the ceiling molding surrounding it. Id., 126. Phillips states that Jacob did not repair the 

condition until approximately five months after being notified of it. M. 

Phillips also states that, between 2007 and 2009, Jacob brought perspective buyers and 

renters to view the townhouse on at least nine occasions, and never complained of its condition. 

- Id., 7’s 27, 28. In the complaint, Phillips alleges that during this period, Continental posted 

photos of the inside of the townhouse on websites, “evidencing the pristine condition in which 

[Phillips] maintained the [townhouse] .” Complaint, 73 1. 
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Furthermore, Phillips asserts that certain floor areas in the townhouse were deteriorated, 

with pieces missing, when he and his family moved into the townhouse. Phillips submits an e- 

mail from Jacob in which Jacob states that he left some scattered rugs in the townhouse “as the 

house has some settling from the floor.” Jacob E-mail, 6/6/06, 8:47. 

Phillips commenced this action against the Defendants on or about October 26,2009. In 

his complaint, Phillips asserts causes of action against the Defendants for breach of contract, 

fraud, unjust enrichment, and conversion. With respect to each of these causes of action, Phillips 

seeks a judgment of at least $3 0,000 plus accrued interest, representing the appreciated amount 

of the security deposit that he put down pursuant to the terms of the lease agreement. Phillips 

also seeks punitive damages with respect to his cause of action for fraud. Additionally, Phillips 

asserts a right to recover attorneys fees, under New York Real Property Law Section 234, as a 

separate cause of action. 

The gravamen of Phillips’ fraud claims is that the Defendants fraudulently represented 

that they would return Phillips’ security deposit to him at the end of his tenancy when, in fact, 

they never intended to do so. Complaint, 750. Phillips supports his argument that the 

Defendants never intended to return the security deposit by asserting that this is part of a pattern 

of behavior which is evidenced by the fact that the Yahiayans failed to return the security deposit 

to the Church, upon the termination of its tenancy in the garden apartment, for similar 

unjustifiable reasons. Phillips further asserts that punitive damages are merited as a result of this 

pattern of fraud. 

The Defendants now move for summary judgment dismissing the complaint against them 

based on documentary evidence, pursuant to CPLR $321 l(a)(l), and failure to state a cause of 

action, pursuant to CPLR $321 l(a)(7). 
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With respect to the causes of action for breach of contract and attorneys fees (together, 

the “contract claims”), the Defendants argue that Continental has not breached the lease 

agreement with Phillips because it had common law and contractual rights to retain the security 

deposit to make repairs to the townhouse resulting from damages caused by Phillips. They 

assert that they have put forth documentary evidence which establishes that Phillips is 

responsible for damages to the townhouse which will require them to expend more than $30,000 

to repair. They argue that, based on this evidence and the lease terms, they have established 

entitlement to dismissal of the case based on documentary evidence. 

The Defendants further assert, with respect to the contract claims, that the “alleged” rider 

which Phillips cites in an attempt to limit his liability to $500 per quarter was unsigned and that, 

in any event, it does not contain language which explicitly indicates that it supercedes contrary 

language in the lease contract. 

The Defendants also state that the complaint fails to allege that Phillips made a demand 

for the return of his security deposit, and, as such, the complaint fails to properly state causes of 

action for the contract claims. 

The Defendants argue that they are entitled to dismissal of the claim against them for 

fraud on the grounds that Phillips failed to plead facts sufficient to support a claim for fraud or 

misrepresentation with the specificity required by CPLR §3016(b). The Defendants assert that a 

claim sounding in fraud that fails to allege facts with sufficient specificity to permit an inference 

of fraudulent intent is fatally deficient. 

With respect to the cause of action for unjust enrichment, the Defendants assert that this 

claim Cannot be sustained because it is undisputed that Phillips and Continental entered into a 

contract governing Phillips’ leasehold at the townhouse and his security deposit, and a plaintiff 
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may not recover under a theory of unjust enrichment where the parties have entered into a 

contract which governs the subject transaction. 

The Defendants further argue that Phillips has no viable cause of action against them for 

conversion because Continental was entitled by law and contract to apply the security deposit 

towards repairing damage attributable to Phillips andor his tenancy. Furthermore, the 

Defendants allege that a cause of action for conversion cannot be maintained based on the same 

set of facts upon which a breach of contract claim is predicated. 

In addition to the above arguments, the Yahiayans each separately assert that the claims 

against them as individuals should be dismissed because Phillips makes no allegations that 

implicate their involvement in a personal capacity. Jacob states in his affidavit that Phillips 

raises his involvement primarily as a managing agent for Continental, which should not give rise 

to personal liability. The Yahiayans each state that they are not liable for the security deposit 

merely because they owned the townhouse. Furthermore, the Yahiayans assert that they cannot 

be held liable for the security deposit based on breach of contract because they were not parties 

to the contract. The Yahiayans next argue that the cause of action against them based on 

conversion must be dismissed because Phillips did not plead that they ever received the security 

deposit. 

In opposition, Phillips asserts that he is not responsible for any of the damages asserted 

against him, except for the damage to the window shade in the master bedroom, since he did not 

cause or contribute to the other asserted damages. In response to the Defendants' allegations 

that the rider is ineffective because it was unsigned and contains no language explicitly 

overriding the lease, Phillips argues that the rider does contain language overriding the lease 

contract and cites paragraph 4 of the rider, regarding aggregate liability, Phillips also argues that 

8 

[* 9]



Jacob ratified the rider by his actions, as Jacob admits in his affidavit that he was aware of and 

acted in compliance with the rider, and Phillips asserts that the rider was initialed by himself and 

Jacob, on behalf of Continental. 

Phillips also argues that Jacob and Sylva are potentially liable in their personal 

capacities, Phillips argues that they may be liable for damages relating to the breach of contract 

claims as he seeks to pierce the corporate veil. He further argues that he has a viable conversion 

claim since such claim arises out of a claim for fraud in the inducement, rather than breach of 

contract. 

Phillips next asserts that his fraud claim is adequately pleaded based on allegations that 

Jacob made false representations to induce him to enter into the lease by representing that 

Continental would return the security deposit at the end of the lease term, and by falsely 

representing that the townhouse was owned by Continental. 

In reply, the Defendants argue, inter alia, that to the extent that the fraud claim relates to 

the ownership of the townhouse, Phillips cannot show how such a misrepresentation regarding 

the ownership of the townhouse caused or contributed to damages. The Defendants also 

contend that Phillips knew that the Yahiayans owned the townhouse and that the reeon that 

Continental is designated “OWNER’ in the lease contract is that Continental utilizes a standard 

form lease that uses the term, “OWNER”‘ to refer to “the party of the first part”. 

piscussion 

On a motion pursuant to CPLR $321 l(a)(7), the court is limited to ascertaining whether a 

pleading states any cause of action and not whether there is any evidentiary support for the 

complaint. GunEe&eimer v. Giazburp ’43 N.Y.2d 268,275 (1977). The complaint must be 

liberally construed in a light most favorable to the plaintiff, and all factual allegations must be 
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accepted as true. Id. At the same time, ‘“[iln those circumstances where the legal conclusions 

and factual allegations are flatly contradicted by documentary evidence, they are not presumed 

to be true or accorded every favorable inference,”’ and dismissal is appropriate pursuant to 

CPLR $32 1 1 (a)( 1). Mormnthow & Latham v. Sa& of New York Company, Inc., 305 A.D.2d 

74,78 (1“ Dep’t 2003), quoting, Biondi v. Beekman Hill House Apt. Corp, 257 A.D.2d 76,s 1 

(lst Dep’t 1999) a, 94 N.Y.2d 659 (2000). In such cases, the criterion becomes “whether the 

proponent of the pleading has a cause of action, not whether he has stated one.” Id., quoting, 

GUER:efie imer v. Ginzburg, 43 N.Y.2d at 275. However, dismissal based on documentary 

evidence may only result when the documentary evidence “utterly refutes [a] plaintiff’s 

allegations, conclusively establishing a defense as a matter of law.” Goshen v. Mutual Life Ins. 

GQ. of New York, 98 N.Y.2d 314,326 (2002). 

Under this standard, dismissal of the contract claims is not warranted. As a preliminary 

matter, even assuming armendo that the rider was legally effective and part of the lease 

agreement, the provision of the rider generally limiting Phillips’ liability for minor repairs to 

$500 per month does not expressly supercede any other language in the lease contract which 

may be applicable. Rather, the limitation on repairs provision in the rider which does supercede 

other provisions of the lease only states that Phillips’ aggregate liability cannot exceed payments 

of the annual amount of rent due and the amount of the security deposit plus interest. 

That being said, however, the Defendants’ documentary evidence does not utterly refute 

Phillips’ allegations such as would be required the dismissal of the contract claims at this 

juncture. While the Defendants’ documentary evidence tends to show that there was damage in 

the townhouse, the documentary evidence does not establish that Phillips caused or contributed 

to the damages in the townhouse, such that Continental is entitled to retain the full amount of 
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Phillips’ security deposit in order to repair the damages, based on the terms of the lease 

agreement. In fact, there is evidence which suggests that certain damage to the floors in the 

apartment occurred prior to Phillips’ tenancy. Moreover, any failure of the complaint to allege 

that Phillips demanded the return of the contract deposit is not fatal particularly as the lease does 

not make such a demand a condition to the return of the security deposit. Thus, the motion to 

dismiss the contract claims, as against Continental, based on documentary evidence, is denied. 

However, the motion to dismiss the contract claims as against the Yahiayans is granted. 

The record shows that the Yahiayans were not parties to the lease agreement, which was between 

Phillips and Continental. In addition, although a complaint must be construed liberally and in a 

light most favorable to the plaintiff on a motion to dismiss, the complaint must allege the 

material elements of each cause of action asserted, and conduct constituting an abuse of the 

privilege of doing business in the corporate form is a material element of any cause of action 

seeking to hold an owner personally liable for the actions of his or her corporation. Morris v, 

S t a t e b ’ t  of T w t i o n  & F h ,  82 N.Y.2d 135, 142 (1993). In this case, not only does the 

complaint fail to assert that it seeks to pierce the corporate veil to hold the Yahiayans liable in 

respect to the contract claims, it fails to allege sufficient facts to even reasonably suggest that 

Jacob’s conduct, much less Sylva’s, was an abuse of the corporate form of doing business. 

Phillips’ cause of action for fraud as against all the Defendants is also dismissed for 

failure to plead sufficient facts to establish that the Defendants’ actions amount to anything more 

than a breach of contract. The apparent basis of this claim asserted in the complaint, that the 

Defendants never intended to return the security deposit, is insufficient to demonstrate fraudulent 

intent. It has been held that a “cause of action for breach of contract cannot be converted into 

one for fraud by merely alleging that [the] defendant did not intend to fulfill the contract.” Non- 
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Linear Trading CQ, v, Braddis ASSOCS~, 243 A.D.2d 107, 118 (1” Dep’t 1998). Furthermore, 

“[albsent a present intent to deceive a statement of future intentions, promises or expectations is 

not actionable on the ground of fraud.” Id. Although Phillips appears to attempt to support his 

claim by citing the prior dispute that the Defendants had with the Church, the fact that the 

Defendants had a previous dispute regarding the return of a security deposit is not sufficient to 

show that the Defendants did not intend to return Phillips’ security deposit from the outset. 

Additionally, Phillips cannot support his claim for fraud based on an alleged 

misrepresentation that Continental, rather than the Yahiayans, owned the townhouse. First, there 

is nothing in the complaint to suggest that the claim for fraud is based on an alleged 

misrepresentation as to the ownership of the townhouse. Second, Phillips has not shown that he 

suffered any damage as the result of such an alleged misrepresentation. 

Phillips’ claim for conversion must also be dismissed as against all the Defendants as 

Phillips asserts that this claim is predicated upon fraud, and Phillips has not set forth a proper 

cause of action for fraud in his complaint. Furthermore, it is well established that a claim for 

conversion cannot be predicated upon a mere breach of contract. Tr& ix, Lnc, v, Herold, 269 

F.Supp.2d 223 (S.D.N.Y. 2003). Next, as Phillips’ action is based on an express agreement, he 

cannot assert a claim for unjust enrichment. West End Interiors. Ltd, v. Aim COPS t. & 

Contmctinp; Corn., 286 A.D.2d 250,252 (Ist Dep’t 2001). 

Finally, the request for punitive damages claims must be denied as it cannot be said that 

the allegations regarding defendants’ conduct are so egregious or morally reprehensible so as 

warrant such an award. 

In view of the nature of this dispute and the amount at issue, this matter is properly 

transferred to the Civil Court of the City of New York. 
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Dated: J u p  10 

Conclusion 

In view of the above, it is 

ORDERED that the motion to dismiss is granted to the extent of dismissing the 

complaint in its entirety against defendants Jacob Yahiayan and Sylva Yahiayan; and it is 

ORDERED that the motion to dismiss is also granted to the extent of dismissing the third 

cause of action (fraud), the fourth cause of action (unjust enrichment), the fifth cause of action 

(conversion), and any request for punitive damages; and it is further 

ORDERED that the action shall continue as to the first cause of action (for breach of 

contract and the second causes of action (for attorneys’ fees) as against defendant Continental 

Advisory Services, LLC; and it is further 

ORDERED that this action is transferred to the Civil Court of the City of New York in 

accordance with the annexed Order. 
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