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In this action to recover damages for, inter alia, breach of contract, defgﬁant
Roberto Bueno (“Bueno”) moves to dismiss the complaint insofar as asserted against him
for both failure to state a claim and improper service.! Plaintiff Steven Winick
(“Winick™) cross-moves for a default judgment against Bueno.

This action stems from a failure to cxecute an order to sell a basket of stocks
between the companics BGC Partners (“BGC™) and defendant Multitrade Securities, LLC
(“Multitrade™). According to the allegations of the complaint, Winick, who was
employcd by BGC, contacted Bueno, who was a trader employed by Multitrade, on or
about November 8, 2006 to execulc an order (o trade a basket of stocks. Bueno

erroneously failed to execute the order and alerted Winick, BGC, and Multitrade of his

' At oral argument on 5/5/10, Bucno agreed to waive any improper service.
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error. Multitrade's CEO Luis Restrepo (“Restrepo™) told Bueno to trade out the basket
the next day. Upon executing the sale, there was a loss amounting to $60,000.

Winick alleges that Multitrade, Bueno and Restrepo (“defendants™) asked him if
BGC would grant them a loan for the amount Jost by way of a settlement accommodation.
Winick alleges that BGC agreed to loan Multitrade the $60,000.00, and that Winjck
would be personally responsible for and indebted to BGC if defendants failed to repay the
loan. Winick alleges that the parties agreed to the following terms®: “BGC would loan
defendant Multitrade the sum of $60,000.00 by way of a settlement accommodation, and
that Plaintiff Winick would be personally responsible for and indebted to BGC in the
event that defendants failed to pay back loan.” Winick further alleges that Multitrade,
Bueno and Restrepo also agreed that in the event they defaulted on the loan and Winick
paid BGC any amounts outstanding on the settlement accommodation from his own
personal funds, they would reimburse Winick for those payments.

On or about February 2, 2007, Multitrade wired the sum of $10,000.00 to BCG,
leaving an outstanding balance of $50,000.00 duc on the loan. On or about March 5, 2007
Multitrade wired another $10,000.00 to BCG, Icaving a balance of $40,000.00 due on the
loan. Winick honored his part of the agrecement on the settlement accommodation, paying
the outstanding balance of $40,000.00 owed by defendants to BGC from his personal
tunds. He was not reimburscd by the defendants.

Winick asserts eight causes of action in the complaint, three of which are asserted
against Bueno individually, for breach of contract, fraud and account stated. In his

second cause of action for breach of contract, Winick alleges that he rendered services to

* It is unclear from the verified complaint whether the agreement was oral or written.

There 1s no written contact annexed to the complaint.
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Bueno at an agreed upon price of $40,000. and that despite repeated demands from
Winick, Bueno refused to pay the sum owed of $40,000. In his fifth cause of action (or
an account stated, Winick alleges that an account was taken and stated between Winick
and defendants which showed $40,000 due and owing by defendants to Winick, and that
although due demand was made to Bueno to pay the $40,000, such sum has not been paid
by him.

In his seventh cause of action for fraud, Winick claims that Bueno fraudulently
induced Winick to enter into the settlement agreement by guarantecing that Winick would
be reimbursed for any monies paid from his personal funds. Winick further asserts that
Bueno committed fraud by offering a guarantee that the “lucrative business relationship™
between Winick, BGC, and Multitrade would continue if the settlement accommodation
was granted between the two companies. Winick further claims that these statcments
werc falsely made at the time that the settlement accommodation was agreed upon and
thus, were made to induce the settlement amount and knowingly defraud Winick. For
thesc acts of fraud, Winick is secking damages totaling $200,000.00, as well as punitive
damages.

In his atfidavit in support of the motion to dismiss, Bueno avers that he had no role
in the original agreement between Multitrade and BGC and that it was Multitrade CEQ
Luis Restrepo who negotiated the settlement agreement. Bueno admits that he was aware
of the agreement between the two companies, but asserts that he did not agree to the
settlement accommodation nor did he participate in its negotiation.

Bueno further alleges that he was merely an agent of the principal company,

Multitrade, and thus cannot be personally bound to the alleged settlement agreement.
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Finally, Bueno asserts that he was only a commissioned employee, that he and his trading
team took the loss on the basket of stocks out of their percentage of commission that

month, and that he subsequently left the company in 2007 because he was not receiving

payment.

Discussion

On a motion to dismiss pursuant to CPLR §3211(a)(7), a court must accept the
allegations of the complaint as true, according them the benefit of every favorable
inference to determine whether they come within the ambit of any cognizable legal
theory. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Wise Metals Group, LLC, 19
A.D.3d 273 (1" Dept. 2005).

Winick’s second cause of action is based upon Bucno’s alleged breach of the
settlement agreement. In order to recover damages for a breach of contract under New
York law, “the complaint must, inter alia, set forth the terms of the agreement upon
which liability is predicated. cither by express refercnce or by attaching a copy of the
contract.” Chrysler Capital Corp. v. Hilltop Egg Farms, Inc. 129 A1.2d 927, 928 (3"
Dept. 1987); see also Sud v. Sud, 211 A.D.2d 423 (1" Dept. 1995).

Here, taking Winick’s allegations in the complaint as true, he has stated a claim for
breach of contract against Bueno individually. In the complaint, Winick refers to the
terms of the settlement agreement between the company Multitrade and the company
BGC, and maintains that Bueno was also a party to the agreement. Winick's complaint
alleges that Bucno agreed to the terms, which are set forth in the complaint. As such, the

second cause of action for breach of contract asserted against Bueno stands.




An account stated is an agreement between the parties to an account based upon
prior (ransactions between them with respect to the correctness of . . . the account, and the
balance due. Chisholm-Ryder Co. v. Sommer & Sommer, 70 A.D.2d 429, 431 (4" Dept.
1979). An account stated is an account, balanced and rendered, with an assent to the
balance either express or implicd.™ 4bbott Duncan & Wiener v. Ragusa, 214 A.D.2d 412
(1st Dep’t 1995). For an action on an account stated, where the parties have agrecd that
the detendant owes the plaintiff a certain amount of money on an account, the plaintitf
must allcge that 1) therce has been an accounting of the alleged debt; 2) there is a specific
balance duc to the plaintiff by the defendant; 3) the defendant expressly or impliedly
promised to pay the plainti{f; and 4) the defendant has not paid. To prove an account
stated, a plainti{f nced not show dctails of the original debt, but only that the defendant
received the account and kept it for reasonable time without objection. See United
Consol. Indus. v. Mendel's Auto Parts, 150 A.D.2d 768 (2™ Dept. 1989); Redlyn Electric
Corp. v. Dean Electric Co., Inc., 2009 NY Slip Op 31258U (Sup. Ct. Nassau Co., 2009).

Here, in his fifth cause of action for an account stated, Winick merely provides,
“an account was taken and stated between plaintiff and defendants which showed $40,000
due and owing by defendants (o plaintiff. Although due demand was made and s still
made to defendant Roberto Bueno Lo pay the sum of $40,000 to [Winick| for an account
stated, said sum has not bcen paid. nor has any portion of said sum been paid.”

Winick allcgations in support of the account stated cause ol faction are a mere
recilation of the elements of the claim., without even a scintilla of factual support. Winick

[ails to allege facts to show that he has supplicd an accounting of the alleged debt to




Finally, the court denies Winick’s cross motion for a default judgment against
Bueno. Winick granted Bueno a short extension 1o answer the complaint. Bueno served
his pre-answer motion to dismiss five days alter the expiration of the extension. “It is the
established policy of this State that disputes be resolved on their merits.” Murray v.
Matusiak, 247 A.D.2d 303, 304 (1* Dep’t 1998); see also Cappel v. RKO Stanley Warner
Theaters, Inc., 61 A.D.2d 936 (1* Dept. 1978). Because the delay was brief and Winick
asserts no prejudice resulting therefrom, Winick’s cross motion for a default judgment
against Bueno is denied. See generally Siwek v. Phillips, 71 A.D.3d 469 (1¥ Dept. 2010).

In accordance with the foregoing, it is

ORDERED that defendant Roberto Bueno’s motion to dismiss the complaint
insofar as asserted against him is granted to the extent that the fifth cause of action and
seventh cause of action asserted against Roberto Bueno are dismissed; and it is further

ORDERED that plaintiff Steven Winick's cross-motion for a default judgment is
denied; and it is further

ORDERED that defendant Roberto Bueno is directed to serve an answer to the

complaint within thirty (30) days alter service of a copy of this order Wllh%lce of entry.

This constitutes the decision and order of the court. ‘ 6
Dated: New York, New York . d"( ,9 O
July 15,2010 ‘-o(, Y &
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