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Cross-Motion: 0 Yes El No 

Defendant8 the Clty of New York, ths New York City Department of Parks and Recreetlon, the New 
York City Economic Development Corporatlon’r motlon to dlrmlss plaintiff s complaint as agafnst them, 
pursuant to CPLR 321 I, is granted for reasons provided below. 

Plalntlffs commenced this action agalnst RlSF and the City, Park8, and the EDC to recover losses 
suffered when the Clty tarmlnated the Concession Agreement. The flrst through thlrd causes of W o n  allege 
that defendants breached the Concession Agreement, the fourth cause of actlon alleges that defendants 
breached thelr implied obligation of good faith, cooperetion, and fair dealing, and the fifth and slxth causes of 
actlon allege that pialntiff are entitled to recover under a promiesory estoppel theory. Defendants the Clty, 
Parks, and the EDC (collectively “the Clty and EDC”) argue in the Instant motion that, based on the 
Concession Agreement, and pursuant to CPLR 3211(a)(l) qnd CPLR 321 l(a)7), plaintiffs’ complaint should be 
d8lmsised. 

A in May 1999, the New York City Economic Development Corporation (“the EDC”) sought proposals 
for the creatlon of a park on Randall’s island. The EDC asked developers to propose a design for a famlly- 
thamed entertainment venue and a sports center cqmpiex. Pialntiffo won the bidding process with a 
proposal to construct an outdoor waterpark with an qddltionai sports complex. On June 14,2006, the City 
3f New York (“the Clty”), by and through the New York Clty Department of Parks and Recreation (“Parks”), 
and plaintiff Randall’s Island Aquatlu Leisure, LLC (‘WAL”) entered into a concession agreement (“the 
Soncesslon Agreement”). RIAL is a ilmited liablilty company formed by the prlnclpals of plaintlff Aquatlc 
Develppment Group (“ADQ”) as a slngle purpose entlty to design, construct, and operate the proposed 
Dark. Plalntlff Recreatlonai Development inc. (“RDi”) was also formed by ADO for the purpose of blddlng 
3n the waterpark project. 

Pursuant to the Concesslon Agreement, RIAL wag required, lnter alla, to (I) obtain written 
commitmen@ for 25 peraent of the necessary flnanclng withln 120 day8 from the date of execution 
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(2) obtain written commitments for the remalnder of the flnancing within I80  days; (3) close the flnanclng 
within 225 days. Plaintiffs ware unable to meet their flmt daadllne to secure wrltten obligatlorls to flnance 
25 percent of the project by December 16,2006. Plalntlffs requested and were glven an extension Of t h e  
(untll December 22, 2006) to comply with the flnanclng requlrernents of the Concession Agreement, but 
plaintiffs were unable to meet that deadllnp. The Clty then gave plalntlffs another extenslon, thls time 
asking plalntlffs to choose the extension deadllne. PialntifCs chose September 19,2007. On September 6, 
2007, RIAL contacted REF regardlng the possibliity Qf the City loanlng pialntlff s approximately 
$26,000,000 to fund the proJect. The Clty dld not agree to the loan and plalntlffs were unable to meet the 
September 19,2007 deadllne. 

On September 21, 2007, the Clty provided wrltten’notlce to plalntlfh that It was termlnatlng the 
Concesslon Agreement effective October 26,2007 pursuant to Sectlons 22.1.18,22.3.1, and 33.1 of the 
agreement. 

On a motion to dismlss pursuant to CPLR Sectlon 3211, the pieadlng Is to be afforded 8 liberal 
construction, and courts are to “accept the facts as alleged in the complaint as true, mccord plaintiffs every 
posslbie favorable Inference, and determine only whether the facts as alleged fit withln any cognlzable 
legal theory” (Leon v. Martinez, 84 NY2d 83,87 [1994]). 

THE CONTRACTUAL CLAIMS 

The Clty and EDC argue that plalntlffs’ flmt cause of action, for breach of contract, falls because 
plalnt l f i  cannot demonstrete that they obtained wrltten flnanclng commitments for the waterpark project 
within the tlme llmltatlons contalned In Sectlon 33.1 of the Concession Agreement, as amended by I n  April 
25,2007 letter, whlch set the new deadllne for obtaining flnanclng untli September 19,2007. The Clty and 
EPC argue that plalntlffs’ contentlon that they expected, and should have been afforded, an additional 
extension, Is barred by Article 27 of the Concesslon Agreement, the merger clause, whlch codlfles the 
parties’ Intent that the agreement Is to be contldered a completely Integrated wrltlng.’ Moreover, the City 
and the EDC argue that Sectlon 33.2 of the Concession Agreement speclflcally provides for “extensions of 
the flnanclng deadllnes by mutual agreement ofthe parties" (emphasls added). The City and the EDC 
argue further that plaintiffs’ breach of Article 33 of the Concession Agreement trlggered Parks’ right to 
termlnate the contract under Sections 22.1.18 and 22.3.1, which provids that failure to tlmeiy secure 
flnanclng would constltute a default, whlch trlggers Parks right to termlnate the Concession Agreement. 

Plalntlffs argue that their first cause of action for breach of contract should not be dlsmlssed 
because the prlor courue of deailng between the parties established that “the project was more Important 
than speclflc deadllnes and It was established that Defendants were amenable to walvlng deadllne 
requlrernents by offering numerous extenslons in order to get the Waterpark bullt.” Speciflcally, plalntiffs rely 

The merger clauso of the Concession Agreement provides: 
This Agreement, together with the Exhibits hereto, contains all of the promises, agreements, 
conditions inducements and understandings between the Licensor and Licensee concerning the 
Premises, and there are no promises, agreements, conditions, understandings, inducements, 
warranties or representations, oral or written, expressed or implied, between them other than tw 
expressly set forth herein or 89 may be expressly contained in any enforceable written agreements 
or instruments executed simultaneously herewith by the parties hereto. 

Section 22.1.18 provides that: “if Licensee fails to meet any of the obligations set forth in Article 33 
below.” Section 22.3.1 provides that: 

If an Event of Default occurs, and any applicable cure periods set forth herein have expired and 
such Event of Default remaim uncured, and provided that neither the Recognized Landers nor the 
Minority Equity Investors have exercised their cure rights as provided for in Article 23 hereof, 
Licensor, at any time thereafter, at its option, gives Licensee notice stating that this Agreemeht and 
the Term shall terminate on the date specified in such notice, which date shall not be less than (30) 
days after the giving of the notice (the “Termination Date”), then this License and the Term and all 
righta of Licensee under this License shall expire and terminate as if the date specified in the notice 
were the Expiration Date, and Licensee shall quit and surrender the Premises forthwith. 
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on the fact that defendante extended the deadllne to secure financing on three occasions, In one Instance 
granting the extenslon after the previous extenslon had explred. Pialntlffs concede that where an agreement 
contalns a merger clause, extrlnslc evidence that adds to or varies its terms should be precluded, but argue 
that even In the case af an Integrated wrltten contract, the meaning of ths words may depend on varlous 
surrwndtng clrcurnstances that are in dispute and the circumstances must be found as a fact before 
lntarpretatlon can proceed. Plaintiffs argue further that the bar against extrlnsic evidence should be lifted in 
cases where equltable estoppel is approprlate, namely, when the conduct relled upon to excuse the 
requirement of a modiflcatlon cannot othetwlse bo compatlbie wlth the agreement as wrltten. Under thls 
equltable estoppel theory, pialntiffs contend that the Court should allow evidence that shows that the 
defendants walved the deadline requirement by their prior conduct, and oral assurances. Moreover, plalntlffs 
argue that the equltles balance In thelr favor slnce they have expended substantial time, effort, and money; 
speclflcally, plaintiffs allege that they spent $9,307,883 towards the development of the waterpark under the 
Concesslon Agreement. Plalntlffs argue that, slnce the Contract was modified through course of conduct, 
they were not In default under Section 33.1 and 33.2, and defendants could not termlnate the Bgresment for 
fallure to meet the flnanclng deadllnes under the default terms of Sections 22.1.18 and 22.3.1. 

Here, plalntlffs defaulted under 33.1 and 33.2 of the Concession Agreement by falling to secure 
flnanclng by the deadlines set out In the contract. As such, defendants were entltied to termlnate the 
contract pursuant to Sections 22.1.18 and 22.3.1. The merger clause of Article 27 of the Concession 
Agreement precludes the type of extrinsic evidence on which plalntiffs bass thelr argument that the terms 
of the agreement were changed by the extenslon, and defendants’ oral representations (See Wdon Dev. 
Group of Broward County, LLC v. Chelsey Fund/., 43 A.D.3d 373,374 [lst Dept 20071 [holding that 
where “the agreement contains a merger clause and 4 ‘no oral modlflcatlon’ clause, the court should not 
resort to extrlnslc evldence In construing the language of the agreement”]). As such, the flrst cause of 
actlon should be dlsmlssed against the Clty and EDC. 

As to plalntlffs’ second cause of actlon, whlch alleges that there was no material basis to terminate 
the Concesslon Agreement for cause, and calls for reimbursement, as foreseen by Sectlons 2.2.2 and 2.3 
of the Concesslon Agreement, In the case of at wlii, dlscretlonsry termlnatlon by Parks: the Clty and EDC 
argue that Parks dld not terminate the concesslon agreement pursuant to the provislon for at-wlll 
termlnatlon. Specifically, the Clty and EDC argue, Parks terminated the Concesslon Agreement pursuant to 
Sections 33.1,22.1.18, and 22.3.1 of the Concesslon Agreement based on plalntiff RIAL’S failure to obtain 
wrltten flnanclng commitments (Sectlon 33.1) which constltuted a default (Sectlon 22.1.18) under the 
Concesslon Agreement. 

For the same reason8 they argued that they did not breach the contract, plalntlffs argue that thelr 
second ciuse of actlon for termlnatlon under the at wlil termlnatlon clause, Section 2.2.2 of the Concesslon 

’Section 2.2.2 of the concession agreement provides, in relevant part, that: 
“Notwithstanding anything to the contrary contained herein, this Agreement is terminable at will 
by Licensor in its sole discretion, at any time (an “Early Termination”), provided, however, that 
such termination shall not be arbitrary or capricious. For purposes hereof, Licensor and Licensee 
agree that termination by Licensor shall not be considered arbitrary or capricious where a 
determination is made by Licensor thgt the Premises is need for an alternative park-related uso. 
However, the above is not a an exhaustive list of reasons for termination by Licensor that shall not 
be considered arbitrary or capricious. Licensor shall not terminate this Agreement solely for the 
purpose of issuing a new concession agreement to another party for the operation of a waterpark 
facility. However, the above is not an exhaustive list of the arbitrary or capricious reasons to 
terminate by Licensor. 

Section 2.3 provides, in relevant part, that: 
Licensor and Licensee achowledge and agree that Licensee’s capital and other investment int ah 
Premises provides long term value to the Premises intended to benefit the operation and 
performance of the Premises. Accordingly, should Licensor terminate this Agreement pursuant to 
Section 2.2.2, Licensee shall be reimbursed by Licensor for the unamortized portion of the costs of 
constructing the Waterpark Facility at the Premises (the “Termination Payment”) 
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Agreement, should not be dlsmlssed. As such, plalntlffs argue that they are entltled to a Temlnatlon 
Payment. 

I 

As explalned above, Parks properly termlnated the contract pursuant to Sectlons 22.1.18 and 
22.3.1, rather than the at-wlll provlslon of the contract, whlch dld not entltle them to a termlnatlon payment. 
As such, plalntlffs second cause of autlon, for termlnatlon under Sectlons 2.2.3 and 2.3, should be 
dlsmlssed. 

Plalntlffs’ thlrd cause of actlon alleges that the Concesslon Agreement was termhated at-hlll and 
that the termlnatlon was arbltrary and caprlclous, cltlng: I) the Clty’s alleged “efforts to sollclt another 
party to construct an amusement park at Coney Island,” 2) defendants’ need “to defuse the publlc 
opposltlon of the Comptroller to the sole sourca process for the concesslon agreement” and 3) EDC’s 
former presldent Robert Lleber’s “arbltrary and mistaken posltlon that the Waterpark could not be 
financed." The Clty and EDC argue that plalntlffs llst of reasons that Parks termlnated the contract are 
conclusory, and contradlcted by documentary evidence whlch establlshes that Parks termlnated the 
contract wlth plalntlff for caum. 

For the same reasons they argue that they dld not breach the Concesslon Agreement, plalntlffs 
contend that thelr thlrd cause of actlon, for arbltrary and caprlclous termlnatlon of the contract, should not 
be dlsmlssed. Speclflcally, plalntlffs argue that slnce they were not In breach of the Concesslon 
Agreement, defendants term lnatlon could have no bash In fact, and was therefore arbltrary and caprlclous 
or otherwlee dishonest. 

As explalned above, Parks properly termlnated the contract pursuant to Sectlons 22.1.18 and 
22.3.1, rather than the at-wlll provision of the contract. A8 ouch, plalntlffs’ second cause of actlon, whlch 
asserts that Parks lmpermlsslbly termlnated the contract for arbltrary and caprlclous reasons under 
Sectlons 2.2.3 and 2.3 of the Concesslon Agreement, shpuld be dls’mlsssd. 

Plalntlffs’ fourth cause of actlon Is for breach of the lmplled obllgatlon of good falth, cooperatlon 
and falr deallng. The Clty and EDC argue that the covenant of good falth and falr deallng wlll be enforced 
only to the extent that It Is conslstent wlth the provlslons of the contract. Speclflcally, the Clty and EDC 
argue that Parks’ conduct In termlnatlng the contract was conslstent wlth the contract, as Artlcle 33 
contalns express contractual provlslons regardlng flnanclng obllgatlons and extenslons, and Sectlon 34.9 
contalns a no-walver clause whlch provldes that any walver, modlflcatlon, alteratlon or change to any of Its 
provlslons must be In wrltlng, and slgned by both Parks and RIAL, and that any walver of a default wlll 
nelther affect the Concesslon Agreement nor any existing or subsequent default that may occur.‘ 

falth and falr deellng, should not be dlsmlssed rlnce plalntlffs ralse alleg4tlons of bad falth, namely Parks 
terrnlnatlon of the contract, Moreover, plalritlffs argue that the Court should not foreclose an lnqulry Into 
these allegatlons of bad falth slmply because e no-walver clause exlsts In tha contract. 

Plalntlffs argue that thelr fourth cause of actlon, for lmplled breach of the lmplled covenant of good 

The Clty sod EDC are correct that the “lmpll8d covenant of good falth and falr deallng wlll bs 
enforced only to the extent It Is conslstent wlth the provlslons of the contract’’ (Phoenlx Capltar Invs. LLC 
v. €lllngfon Mgt. Group, L.L.C., 61 A.D.3d 649, S50 [2008]). Hem, plalntlffs are arklng the Court to find that 
the lmplled covenant of good falth and falr deallng prevented Parks from dolng what the contract expressly 
permltted It to do, namely termlnate for fallure of the plalntlffs to secure flnanclng. As such, plalntlffs’ 
fwrth cause of actlon, for breach of the lmplled covenant of good falth and falr deallng, should be 
dlsmlsaed. 

Section34.9 provides that: 
No convenant, agreement, term or condition of this Agreement shall be changed, modified, altered, 
waived or terminated except by a written instrument of change, modification, alteration, waiver ox 
termination executed by Licensor and Licensee. No waiver of any Default shall affect or altar this 
Agreement, but each and every covenant, agreement, term and condition of this Agreement shall 
continue in full force and effect with respect to any other then existing or subsequent Default 
thereof. 
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THE PROMISSORY ESTOPPEL CLAIMS 

Plalntlffs, In their fifth cause of action claims that promissory estoppel precluded Parks and the 
Clty from termlnatlng the Concesslon Agreement based upon: I) five extenslonrr by EDC of the plaintlff 
ADG’s conditional deslgnatlon as the preferred developer; 2) three extenslons of financing deadlines 
granted by Parks, the third of which was granted despite the expiration of the second Qxtenslbn, an act by 
which, plalntlffs claim, defendants waived any provlslon requiring wrltten modlflcatlon of contract; 
3) defendants’ contlnued investment In infrastructure Improvements on Randall’s island; 4) defendants 
alleged oral agreement to invest $26 mllllon In the waterpark; 5) defendants’ alleged lnstructlon to plalntlffs 
to redesign the waterpark in January 2007; 6) defendants alleged knowledge that plalntlffs were rdylng on 
a further extenslon and spendlng mllllons of dollam In oonnectlon wlth the waterpark proJect. 

The sixth cause and flnai cause of action Is a varlatlon of the promissory estoppel claim, relying on 
a letter written to plaintiffs by Joanne imohiosen, of Parks’ Revenue Division, on May 11,2d06, whlch 
expialned why Parks inslsted on the termlnatlon of the at-will provlslon, and noted that Parks has rarely 
enforced the provlslon. The letter also asaured plaintlffs that if Parks termlnated the contract pursuant to 
the at-wlli provision, plaintiffs would be sntitlwi to a termlnatlon payment. PlaintMs claim thqt they RIM on 
lmhlosen letter, as wll as verbal cotmitmnts to the same eflect made prlor to the letter. Absent from the 
letter are any statements regarding termlnatlons for cause resulting from a default. 

The elements of a claim for prwnlssory estoppel are “a clear and unamblguowr promlse, reasonable 
and foreseeable rellance by the party to whom the promlse Is made and an injury sustained In rellance 
th$reon” (Braddock v. Braddock, 871 NYS2d 68,77 [lst Dept 20091). In Braddock, the Flrst Department 
held that dlsmlssal of a promlssory estoppel cialm was Inappropriate where these elements are met, even 
when there Is a contract whose terms contradlct the promlse relled upon (lo!), 

The Clty and EDC argue that both of plalntlffs’ promlssory estoppel clalms should be dlsmlssed. 
Speciflcaily, the Clty and EDC argue that merger clause In the Concesslon Agreement precludes piaintlffs’ 
attempts to Introduce extrinsic evldence. The City and EDC qrgue further that plaintiffs can polnt to no 
clear and unamblguous oral promlse that states that defendants Parks would grant further extenslons and 
not termlnate the Concesslon Agreement. Moreover, the Clty and EDC argue the final extenslon letter, 
dated Aprll26,2007, speclflcally states that plalntlff RIAL may not be granted a further extension and that If 
RIAL does not obtain wrltten financing commitments for the waterpark by September 19,2007, Parks can 
hold RIAL In default and termlnate the Concesslon Agreement. 

Pialntiffs argue that the flfth and dxth c a m  of action, each for prwnlssory estoppel, should not be 
dinmlssed, arguing that defendwits representations that further extenslons would be granted, If necessay, 
resulted in the plalntlffs spending $9,907,883 In reliance on defendant# reprmentatlons. SpecMcally, 
pla lnm contend that they contlrrued mrk from January 4 2007 untll April 2S, 2007 under aswranctw that a 
future deadilne w i d  be granted, even though there wam no rxlstlng valld deadilne. Plalntlfb also argue that 
they relied, to thelr detriment, on the letter froin Joanne Imhlosen, of Parks’ Revenue Dlvlrrlon, on May I1 
2008, which explained why Parks lnplsted on the termlnatlon of the at-wlil provlslon, and that Parks has rarely 
enforced the provlslon. Plalntlfh further argue that they relied on defendants’ September 14,2007 emll In 
whlch defendants suggested a meeting to discuss the Clty iendlng piaintlffs money in order to help plaintiffs 
meet their flnanclng requlremnb mu ld  take place during the w k  of September 24,2007, the w k  after the 
aptember 21 deadllne to =urn flnanclng. Plalntlfh argue further that the merger Is merely one factor to 
cowlder In the analysis of a promissory estoppoi claim, and pialntlfh substantl~i buslness nrlatlonshlp can 
be used to demonstrate reasonable reliance.’ 

The April 25,2007 letter states, in relevant part: 
Please note that Ftandall’s Island is an impomt New York City Resource and Parks hlly expects Randall’s 

Island Aquatic Leisure, LL6 to meet these new deadlines and may not @ant further reques ts... For the avoidance of 
daubt, if. ..the written commitments required pursuant to Section 33.1.2 of the Concession Agreement are not 
obtained by September 19,2007 ... an Event of Default shall be deemed to have occurred provided, however, that no 
pwty...shall have the right to cause such dates to be extended and provided M e r  that the Concession Agreement 
shall terminate and expire and all rights under the Concession Agreement ... In such event, each party shall pay its 
costs and expenses incurred in connection with the Concession Agreement, and the Concession Agreement shall 
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Here, plaintiffs’ fifth cause of action must be dlsrnlssed because pialntiffs’ cqm lalnt does not allege 
thqt defendants made a “clear or unambiguous” promise to grant an additional extens P on to the deadline to 
secure flnanclng. Instead, plalntlffs essentially allpge that, glveh ail of the clrcumstances, thelr assumption 
that an extension would be granted was reasonable. Plaintitfs’ slxth cause of actlon, whlch relies on the letter 
of Joanne Imohlosen, should be dlsmlssed as imohlosen’p letter doss not make any clear and unamblguous 
promise not to terminate the Concession Agreement following a default. instead, the letter 14 an explanatlon 
of why Parks required a provision for at-wlil termination, and how that provision works. lmohioren never 
promlsed that Parks would not use the provlslon, only that It has been rarely used in other contracts 
contalning a sirnllar provision. In any event, Parks did not terminate the Concesslon Agreement pursuant to 
the at-will provision, and Irn9hlosen’s letter cannot be the basis for a clalm for promlssory estoppel *lnce 
plalntlffs could not have reasonably reiled upon It. Moreover, subsequent to Imohlesen’s letter, Parks sent a 
letter in regard to the final deadllne extension which expilcitly stated that Parks may terminate the contract If 
plaintiffs failed to meet the deadline. As IUC~, plaintiffs’ flfth and slxth causes of actlon, for promissory 
estoppel, must be dlsrnlssed. 

Accordingly, it is 

ORDERED that this motlon by codefendants the City of New York, the New York Clty Department of 
Parks and Revreatlon, the New York City Economic Development Corporation’s to dlsmlss pialntiffs 
complalnt as agalnst them, Is granted. 

This constltutes the decision and order of the Court. it should be noted that the Court also granted 
defendant Randall’s Island Sports Foundation, Inc’r motion to dismiss (Motlon Seq. 02), and, therefore, thls Is 
a final determination of the action. 

Check one: FINAL DISPOSITION 0 NON-FINAL DISPOSITION 

Check if approprlate: 17 DO NOT POST 

terminate without @y liability of either party to any person or other party. 
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