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FOR THE FOLLOWING REASON(S):

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

‘| Concession Agreement, and pursuant to CPLR 3211(a)(1) and CPLR 3211(a)7), plaintiffs’ complaint should be

| proposal to construct an outdoor waterpark with an additional sports complex. On June 14, 2006, the Clty
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Notice of Motlon — Affldavits — Exhibits 1
Answering Affidavits — Exhibits 2 .
Reply 3

Cross-Motion: [ 1Yes [ No

Defendants the City of New York, the New York Clty Department of Parks and Recreatlon, the New
York City Economic Development Corporation’s motion to dismiss plaintiffs complaint as against them,
pursuant to CPLR 3211, Is granted for reasons provided below.

Plaintiffs commenced this actlon against RISF and the Clty, Parks, and the EDC to recover losses
suffered when the Clty terminated the Concesslon Agreement. The flrst through third causes of action allege
that defendants breached the Concession Agreement, the fourth cause of action alleges that defendants
breached thelr Implied obligation of good falth, cooperation, and fair dealing, and the fifth and sixth causes of
actlon allege that plaintiff are entitled to recover under a promissory estoppel theory. Defendants the Clty,
Parks, and the EDC (collectively “the Clty and EDC") argue in the instant motlon that, based on the

daimsised.

In May 1999, the New York City Economic Development Corporation (“the EDC") sought proposals
for the creation of a park on Randall's Island. The EDC asked developers to propose a design for a family-
themed entertainment venue and a sports center complex, Plaintiffs won the bidding process with a

of New York (“the Clty”), by and through the New York Clty Department of Parks and Recreatlon (“Parks"),
and plaintiff Randall’s Island Aquatic Lelsure, LLC (“RIAL") entered Into a concession agreement (“the
Concession Agreement”). RIAL Is a limited llabllity company formed by the principals of plaintiff Aquatic
Development Group (“ADG"”) as a single purpose entity to design, construct, and operate the proposed
park. Plaintiff Recreational Development Inc. (“RDI”) was also formed by ADG for the purpose of bidding
on the waterpark project,

Pursuant to the Concession Agreement, RIAL was required, /nter alla, to (1) obtaln written
commitments for 25 percent of the necessary financing within 120 days from the date of execution
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(2) obtaln written commitments for the remalnder of the financing within 180 days; (3) close the financing
within 225 days. Plaintiffs were unable to meet thelr first deadline to secure wrlitten obllgations to flnance
25 percent of the project by December 16, 2006. Plaintiffs requested and were glven an extenslon of time
(untll December 22, 2008) to comply with the financing requirements of the Concesslon Agreement, but
plaintiffs were unable to meet that deadline. The City then gave plaintiffs another extenslon, this time
asking plaintiffs to choose the extension deadline. Plaintiffs chose September 19, 2007. On September 8,
2007, RIAL contacted RISF regarding the possibllity of the City loaning plaintiff’s approximately
$25,000,000 to fund the project. The City did not agree to the loan and plaintiff's were unable to moet the
September 19, 2007 deadline.

On September 21, 2007, the Clty provided written notice to plaintiffs that It was termlnating the
Concession Agreement effective October 26, 2007 pursuant to Sections 22.1.18, 22.3.1, and 33.1 of the
agreement.

On a motlon to dismiss pursuant to CPLR Sectlon 3211, the pleading Is to be afforded a liberal
construction, and courts are to "accept the facts as alleged in the complaint as true, accord plaintiffs every
possible favorable inference, and determine only whether the facts as alleged fit within any cognizable
legal theory" (Leon v. Martinez, 84 NY2d 83, 87 [1994]).

THE CONTRACTUAL CLAIMS

The City and EDC argue that plaintiffs’ first cause of actlon, for breach of contract, falls because
plaintiffs cannot demonstrate that they obtalned written financing commitments for the waterpark project
within the time limitations contained In Section 33.1 of the Concesslon Agreement, as amended by an April
25, 2007 letter, which set the new deadline for obtaining financing until September 19, 2007. The City and
EDC argue that plaintlffs’ contentlon that they expected, and should have been afforded, an additional
extenslon, Is barred by Article 27 of the Concesslon Agreement, the merger clause, which codifles the
parties’ Intent that the agreement Is to be considered a completely Integrated writing.' Moreover, the Clty
and the EDC argue that Section 33.2 of the Concesslon Agreement specifically provides for “extenslons of
the financing deadlines by mutual agreement of the parties” (emphasls added). The City and the EDC
argue further that plaintiffs’ breach of Article 33 of the Concesslon Agreement triggered Parks' right to
terminate the contract under Sectlons 22.1.18 and 22.3.1, which provide that fallure to timely secure
financing would constitute a default, which triggers Parks right to terminate the Concession Agreement. ?

Plaintiffs argue that their first cause of actlon for breach of contract should not be dismissed
because the prior course of deallng between the parties established that “the project was more important
than specific deadlines and It was established that Defendants were amenable to walving deadline
requirements by offering numerous extensions In order to get the Waterpark bullt.” Specifically, plaintiffs rely

1 The merger clause of the Concession Agreement provides:
This Agreement, together with the Exhibits hereto, contains all of the promises, agreements,
conditions inducements and understandings between the Licensor and Licensee concerning the
Premises, and there are no promises, agreements, conditions, understandings, inducements,
warranties or representations, oral or written, expressed or implied, between them other than as
expressly set forth herein or as may be expressly contained in any enforceable written agreements
or instruments executed simultaneously herewith by the parties hereto.

? Section 22.1.18 provides that: “if Licensee fails to meet any of the obligations set forth in Article 33

below.” Section 22.3.1 provides that:
If an Event of Default occurs, and any applicable cure periods set forth herein have expired and
such Event of Default remains uncured, and provided that neither the Recognized Lenders nor the
Minority Equity Investors have exercised their cure rights as provided for in Article 23 hereof,
Licensor, at any time thereafter, at its option, gives Licensee notice stating that this Agreement and
the Term shall terminate on the date specified in such notice, which date shall not be less than (30)
days after the giving of the notice (the “Termination Date”), then this License and the Term and all
rights of Licensee under this License shall expire and terminate as if the date specified in the notice
were the Expiration Date, and Licensee shall quit and surrender the Premises forthwith,
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on the fact that defendants extended the deadilne to secure financing on three occaslons, In one instance
granting the extanslon after the previous extenslon had explired. Plaintiffs concede that where an agreement
contains a merger clause, extrinsic evidence that adds to or varles Its terms should be precluded, but argue
that even in the case of an Integrated written contract, the meaning of the words may‘dopond on varlous
surrounding circumstances that are In dlspute and the clrcumstances must be found as a fact before
Interpretation can proceed. Plaintiffs argue further that the bar agalnst extrinsic evidence should be lifted In
cases where equitable estoppel Is approprlate, namely, when the conduct relled upon to excuse the
requirement of a modification cannot otherwise be compatible with the agreement as written. Under this
equlitable estoppel theory, plaintiffs contend that the Court should allow evidence that shows that the

‘defendants walved the deadllne requirement by thelr prlor conduct, and oral assurances. Moreover, plaintiffs

argue that the equities balance In their favor since they have expended substantial time, effort, and money;
specifically, plaintiffs allege that they spent $9,907,883 towards the development of the waterpark under the
Concesslon Agreement. Plaintiffs argue that, since the contract was modified through course of conduct,
they were not In default under Section 33.1 and 33.2, and defendants could not terminate the agreement for
fallure to meet the flnancing deadlines under the default terms of Sectlons 22.1.18 and 22.3.1.

Here, plaintiffs defaulted under 33.1 and 33.2 of the Concesslon Agreement by falling to secure
financing by the deadlines set out in the contract. As such, defendants were entitled to terminate the
contract pursuant to Sectlons 22.1.18 and 22.3.1. The merger clause of Article 27 of the Concession
Agreement precludes the type of extrinsic evidence on which plaintiffs base thelr argument that the terms

-of the agreement were changed by the extension, and defendants’ oral representations (See Vislon Dev.

Group of Broward County, LLC v. Chelsey Fundl., 43 A.D.3d 373, 374 [1st Dept 2007] [holding that

where “the agreement contains a merger clause and a ‘no oral modification’ clause, the court should not
resort to extrinsic evidence In construing the language of the agreement”]). As such, the first cause of
action should be dismissed against the City and EDC.

As to plaintiffs’ second cause of actlon, which allages that there was no materlal basis to terminate
the Concesslon Agreement for cause, and calls for reimbursement, as foreseen by Sectlons 2.2.2 and 2.3
of the Concesslon Agreement, in the case of at will, discretionary termination by Parks,® the City and EDC
argue that Parks did not termlnate the concesslon agreement pursuant to the provision for at-wlil
terminatlon. Specifically, the Clty and EDC argue, Parks terminated the Concesslon Agreement pursuant to
Sectlons 33.1, 22.1.18, and 22.3.1 of the Concesslon Agreement based on plaintiff RIAL's fallure to obtain
wrltten financing commitments (Sectlon 33.1) which constituted a default (Section 22.1.18) under the
Concesslon Agreement.

For the same reasons they argued that they did not breach the contract, plalntiffs argue that thelr
second cause of actlon for termInation under the at will termination clause, Sectlon 2.2.2 of the Concesslon

3Section 2.2.2 of the concession agreement provides, in relevant part, that:

“Notwithstanding anything to the contrary contained herein, this Agreement is terminable at will
by Licensor in its sole discretion, at any time (an “Early Termination™), provided, however, that
such termination shall not be arbitrary or capricious. For purposes hereof, Licensor and Licensee
agree that termination by Licensor shall not be considered arbitrary or capricious where a
determination is made by Licensor that the Premises is need for an alternative park-related use.
However, the above is not a an exhaustive list of reasons for termination by Licensor that shall not
be considered arbitrary or capricious. Licensor shall not terminate this Agreement solely for the
purpose of issuing a new concession agreement to another party for the operation of a waterpark
facility. However, the above is not an exhaustive list of the arbitrary or capricious reasons to
terminate by Licensor..

Section 2.3 provides, in relevant part, that;
Licensor and Licensee acknowledge and agree that Licensee’s capital and other investment int eh
Premises provides long term value to the Premises intended to benefit the operation and
performance of the Premises. Accordingly, should Licensor terminate this Agreement pursuant to
Section 2.2.2, Licensee shall be reimbursed by Licensor for the unamortized portion of the costs of
_ constructing the Waterpark Facility at the Premises (the “Termination Payment™)
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Agreement, should not be dismissed. As such, plaintiffs argue that they are entitled to a Terminatlon
Payment.

As explalned above, Parks properly terminated the contract pursuant to Sections 22.1.18 and
22.3.1, rather than the at-wlll provision of the contract, which did not entitle them to a termination payment.
As such, plaintiffe second cause of actlon, for termInation under Sectlons 2.2.3 and 2.3, should be
dismissed.

Plaintlffs’ third cause of action alleges that the Concession Agreement was terminated at-will and
that the termInation was arbitrary and capriclous, clting: 1) the City’s alleged “offorts to solicit another
party to construct an amusement park at Coney Island,” 2) defendants’ need “to defuse the public
opposition of the Comptroller to the sole source process for the concesslon agreement” and 3) EDC’s
former presldent Robert Lieber's “arbitrary and mistaken poslition that the Waterpark could not be
financed.” The City and EDC argue that plaintiffs st of reasons that Parks terminated the contract are
conclusory, and contradicted by documentary evidence which establishes that Parks terminated the
contract with plaintiff for cause. ‘

For the same reasons they argue that they did not breach the Concesslon Agreement, plaintiffs
contend that their third cause of actlon, for arbitrary and capricious termination of the contract, should not
be dismissed. Specifically, plaintiffs argue that since they were not In breach of the Concesslon
Agreement, defendants termination could have no basis In fact, and was therefore arblitrary and capriclous
or otherwlse dishonest,

As explained above, Parks properly terminated the contract pursuant to Sectlons 22.1.18 and
22.3.1, rather than the at-wlll provision of the contract. As such, plaintiffs' second cause of actlon, which
assarts that Parks impermissibly terminated the contract for arbitrary and capricious reasons under
Sections 2.2.3 and 2.3 of the Concession Agreement, should be dismissed.

Plaintiffs’ fourth cause of actlon Is for breach of the Implled obligation of good faith, cooperation
and falr dealing. The City and EDC argue that the covenant of good falth and fair dealing will be enforced
only to the extent that It is conslstent with the provisions of the contract. Speclfically, the City and EDC
argue that Parks’ conduct In terminating the contract was conslistent with the contract, as Article 33
contains express contractual provisions regarding financing obligations and extenslons, and Sectlon 34.9
contalns a no-walver clause which provides that any walver, modificatlon, alteration or change to any of its
provislons must be In writing, and signed by both Parks and RIAL, and that any walver of a default will
nelther affect the Concesslion Agroement nor any existing or subsequent default that may occur.*

Plaintiffs argue that thelr fourth cause of action, for implied breach of the Implied covenant of good
faith and falr dealing, should not be dismissed since plaintiffs ralse allegations of bad falth, namely Parks
termination of the contract. Moreover, plaintiffs argue that the Court should not foreclose an Inquiry into
these allegations of bad faith simply because a no-walver clause exlsts in the contract.

The City and EDC are corract that the “Implled covenant of good falth and failr dealing will be
enforced only to the extent It Is consistent with the provisions of the contract” (Phoenix Caplital invs. LLC
‘v, Ellington Mgt. Group, L.L.C., 51 A.D.3d 549, 550 [2008]). Here, plaintiffs are asking the Court to find that
the implied covenant of good falth and fair dealing prevented Parks from doing what the contract expressly
permitted It to do, namely terminate for fallure of the plaintiffs to secure financing. As such, plaintiffs’
fourth cause of actlon, for breach of the Implled covenant of good falth and falr dealing, should be
dlsmissed.

* Section34.9 provides that:

No convenant, agreement, term or condition of this Agreement shall be changed, modified, altered,
waived or terminated except by a written instrument of change, modification, alteration, waiver or
termination executed by Licensor and Licensee. No waiver of any Default shall affect or alter this

- Agreement, but each and every covenant, agreement, term and condition of this Agreement shall
continue in full force and effect with respect to any other then existing or subsequent Default
thereof. '
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‘plaintiffs contend that they continued work from January 4, 2007 untll April 25, 2007 under assurances that a

- 2008, which explalned why Parks insisted on the termination of the at-will provision, and that Parks has rarely

.September 21 deadilne to secure financing. Plaintiffs argue further that the merger Is merely one factor to

THE PROMISSORY ESTOPPEL CLAIMS

Plaintitfs, In thelr fifth cause of action claims that promissory estoppel precluded Parks and the
Clty from terminating the Concesslon Agreement based upon: 1) five extenslons by EDC of the plaintiff
ADG’s conditional designation as the preferred developer; 2) three extensions of flnancing deadlines
granted by Parks, the third of which was granted desplte the expiration of the second extenslon, an act by
which, plaintiffs clalm, defendants walved any provision requiring written modification of contract;
3) defendants’ continued Investment in Infrastructure improvements on Randall's Island; 4) defendants
alleged oral agreement to Invest $25 mlilion In the waterpark; 5) defendants’ alleged Instruction to plaintiffs
to redesign the waterpark In January 2007; 6) defendants alleged knowledge that plaintlffs were relying on
a further extenslon and spending mllllons of dollars In connectlon with the waterpark project.

The sixth cause and flnal cause of actlon Is a varlation of the promissory estoppel claim, relying on
a letter written to plaintiffs by Joanne Imohlosen, of Parks’ Revenue Divislon, on May 11, 2008, which
explained why Parks Insisted on the termination of the at-wlll provision, and noted that Parks has rarely
enforced the provision. The letter also assured plaintiffs that If Parks terminated the contract pursuant to
the at-will provision, plaintiffs would be entitled to a termination payment. Plaintiffs claim that they relled on
Imohlosen letter, as well as verbal commitments to the same effect made prior to the letter. Absent from the '
lettor are any statements regarding terminations for cause resulting from a default.

The elements of a claim for promissory estoppel are “a clear and unambiguous promise, reasonable
and foreseeable rellance by the party to whom the promise Is made and an Injury sustained [n rellance
thereon” (Braddock v. Braddock, 871 NYS2d 88, 77 [1st Dept 2009]). In Braddock, the First Department
held that dismlissal of a promissory estoppel clalm was Inappropriate where these elements are met, even
whean there Is a contract whose terms contradlct the promise relled upon {/d).

The City and EDC argue that both of plaintiffs’ promissory estoppel claims should be dismissed.
Specifically, the City and EDC argue that merger clause In the Concesslon Agreement precludes plaintiffs’
attempts to Introduce extrinslc evidence. The Clty and EDC argue further that plaintiffs can point to no
clear and unamblguous oral promise that states that defendants Parks would grant further extenslons and
not terminate the Concession Agreement. Moreover, the City and EDC argue the final extenslon letter,
dated Aprll 25, 2007, specifically states that plaintiff RIAL may not be granted a further extenslon and that If
RIAL does not obtain written financing commitments for the waterpark by September 19, 2007, Parks can
hold RIAL in default and terminate the Concesslon Agreement.

Plaintiffs argue that the fifth and sixth causes of action, each for promissory estoppel, should not be
dismissed, arguing that defendants representations that further extenslons would be granted, If necessary,
resulted in the plaintiffs spending $9,907,883 In rellance on defendants’ representations. Specifically,

future deadline would be granted, even though there was no existing valld deadiine. - Plaintiffs also argue that
they relled, to thelr detriment, on the letter from Joanne Imohiosen, of Parke’ Revenue Divislon, on May 11

enforced the provision. Plaint|ffs further argue that they relled on defendants’ September 14, 2007 emall in
which defendants suggested a meeting to discuss the City lending plaintiffe money In order to help plaintiffs
meet their financing requirements would take place during the week of September 24, 2007, the week after the

conslder In the analysis of a promissory estoppel claim, and plaintiffs substantlal business relationship can -
be used to demonstrate reasonable rellance.®

® The April 25, 2007 letter states, in relevant part:

Please note that Randall’s Island is an important New York City Resource and Parks fully expects Randall’s
Island Aquatic Leisure, LLC to meet these new deadlines and may not grant further requests...For the avoidance of
doubt, if...the written commitments required pursuant to Section 33.1.2 of the Concession Agreement are not
obtained by September 19, 2007...an Event of Default shall be deemed to have occurred provided, however, that no
party...shall have the right to cause such dates to be extended and provided further that the Concession Agreement
shall terminate and expire and all rights under the Concession Agreement...In such event, each party shall pay its
costs and expenses incurred in connection with the Concession Agreement, and the Concession Agreement shall
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Here, plaintiffs’ fifth cause of action must be dismissed because plaintiffs’ complaint does not allege
that defendants made a “clear or unamblguous” promise to grant an additional extension to the deadline to
secure financing. Instead, plaintiffs essentially allege that, given all of the circumstances, their assumption
that an extension would be granted was reasonable. Plaintiffs’ sixth cause of actlon, which relies on the letter
of Joanne Imohlosen, should be dismissed as Imohlosen’s letter does not make any clear and unamblguous
promise not to terminate the Concesslon Agreement following a default. Instead, the letter Is an explanation
of why Parks required a provlsion for at-wlll termination, and how that provision works. Imohiosen never
promised that Parks would not use the provision, only that It has been rarely used In other contracts
containing a simllar provlision. In any event, Parks did not terminate the Concesslon Agreement pursuant to
the at-will provision, and Imohlosen’s letter cannot be the basis for a clalm for promissory estoppel since
plaintiffs could not have reasonably relled upon It. Moreover, subsequent to Imohlesen’s letter, Parks sent a
letter in regard to the final deadline extension which explicitly stated that Parks may terminate the contract If
plaintiffs falled to meet the deadline. As such, plaintiffs’ fifth and sixth causes of actlon, for promlssory
estoppel, must be dismlased.

Accordingly, it Is

ORDERED that this motlon by co-defendants the Clty of New York, the New York Clty Department of
Parks and Recreation, the New York City Economic Development Corporation’s to dismiss plaintiff's
complaint as agalnst them, Is granted.

This constitutes the decision and order of the Court. It should be noted that the Court also granted
defendant Randall's Island Sports Foundation, Inc’s motion to dismiss (Motlon Seq. 02), and, therefore, this Is
a final determination of the action.

Hon. Kareh 8. $mith, J.S.C.

Dated: f’,{} D’O\, ;'OLO

Check one: [=] FINAL DISPOSITION [ NON-FINAL DISPOSITION
Check if appropriate: [ ] DO NOT POST

terminate without any liability of either party to any person or other party.
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