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SIII’REME COURT OF THE STATE OF NEW YOIIK 
COUNTY OF NI’W Y O I I K :  IAS PART 11 

P 1 ai nlilfs, 

HILTON HO‘I’EI,S C’ORPORATION, FC‘ 42 
I JO‘ITL LLC, SIJNSTONE 42Nr) S‘IXIX‘I, 
LLC and SIJNS‘I’ONI’: 42N” STREET 
LESSI’I’:, INC., 

Third -Party 1’ I ai n ti ff, 

-against- 

SUNSTONE HO‘I’EI, PKOPGRTIES, INC. d/b/a 
HTLTON ‘IIMGS SQIJARE, 

Fourth-Party PlaintiiYs, 

-against- 

FTRST NEW YORK 1’AK‘I’NI’:RS and FC 42N’1 
STK E 1 3 -  AS S OCl ATES , L.P . , 

Indcx No. 130826/07 
Action No. I 

F oui-t h- P arty 
Index No. 59061 7/09 
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Slll'liEME COUlI'l' OF '1'1 IE S'I'A'lI; Ob' NEW YOIIK 
COUNTY OF NEW YORK: IAS PART 1 1  

P1 ai n ti f 1's , 

-against- 

1111 ,TON I-IOTELS CORPORATION, FC 42 
HOTEL LLC, SI JNS'I'ONE 42Nr' Sri71<El<'l', 
l ,I,C and SUNS'I'ONE 42NL' STREET 
LESSEE, INC., 

' 1 '11 i r d- Party P 1 ai 11 ti ff, 

-against- 

SUNS'J'ONE HOTEL PROPERTIES, TNC. d/b/a 
HILTON TIMF,S SQUARE, 

Index No. I 10826/07 
Action No. I 

Fo urt h- Party PI ai 171 i U s ,  

-aga i 11 s t - Fourth-Party 
Index No. 5906 17/09 

FIRST NEW YOIIK PARTNERS and FC 42N') 
STREET ASSOCIATES, L,.P., 
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F i ft 11- Party PI ai 11 tiffs . 

-against- 

STINS'I'ONE I JOTEL PROPERTIES, INC'., 
FJRST NEW YORK I'AII'I'NERS 
MANACiIIMEN'r, I , I  ,C: and FC' 42NL' STIEE1' 
ASSOCIATES, LP, 

Filth-Party 
Indcx No. Sf-~OGC>O/Oc> 

-@ ns t- 
Indcx No. 116174/07 
Action No. 2 EMPIRE STATE l~HVlZI,OPMENT CORPORATION, 

4ZN') STREET DEVELOI'MEN'I' P K O . I J ~ , C " ~ ,  INC.. 
and NEW YOliK STATE IJRBAN DEVELOPMI'NT 
COKPORATION d/b/a EMPIRE S'I'ATE 
DEVELOPM EN']' CORPORATION, 

Third- Party Plain tiffs? 
'Hiird-Party 
Irides No.  59061 7/08 -against - 
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-agnins t- 

Fourth- Party PI ai 11 t i  i’t: 
Fourth-Party 
Index No. 59061 8/09 

FIRST NEW YORK PARTNERS and FC 42NL’ STREET 
ASSOCJA‘I’ES, l,.P., 

Filth- Party P 1 ain t i r‘i: 
Fifth- Party 
Index No. 590847/09 -agains t - 

SUNSTONE 42Nv STREET, LLC and SIJNSTONE 
42Nr) S‘171WE‘17 I,WSEE, INC., 

In these actions arising out of a construction site accidcnt, plaintiffs Victor and Elvia 

Munoz (plainti1h) move for an ordcr: ( 1 )  l~ursuant lo CPLR 602, consolidating Mzinaz 1’ Hilton 

Hotcls C‘orp., Index No. 1 10826/07 (“Action 1 ”) and hdi~noz 17 Xn7pire SYute Dnev. C h ~ p . ,  liidex 

No. 1161 74/07 (“Aclion 2”) under Index No. 110826/07; and (2) pursuant to CPLR 3212, 

granting them surniiiary judgment on thc issuc of liability uiider Labor Law (j 240 (1) againsl 

defcndants Empire State Dcvclopmcnt Corporation (ESDC), 42Ild Street l3evelopment Project, 

Inc. (42”“ Strcct), and “FC 42’ld Street I lotcl, l,J,C” (motion seq. no. 004). 

ne~~ndant/tliird-party plaintiff in Action 1, FC 42 Hotel, I,lK ( I T  42), and 

dCfcndaiits/tliir’d-~)arty plaintiffs in Action 2, ESDC, 42Ild Street and New York State I J1-bnn 

Ilevelopmcnt C’olporation d/b/a Empire State Development Corporation ( N Y  SI II3C) 
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(collcctivcly, E:,SDC/42"" Strect) cross-imve, pul-suant to C:PI,R 321 2, for an order: ( 1 )  

dismissing plaintiffs' cause of action uiidcr J.,abor Law $ 240 (1 ) as against them; (2) dismissing 

the action as against FC 42; (3) dismissing plaintiIIs' ciiuses olactioii under 1,ahor I,aw $ 5  200 

and 241 (6) a s  against them; (4) declaring that dekndanls Sunstone 42'Id Street, LLC (Suiistoiic 

LLC) and Sunstone 42"" Street Lessee, Tnc. (Sunstonc I,cssee) are liable to ESDC/42'ld Street Ibr 

h l l  contribution and coniinoii-law indcninificatioii: ( 5 )  declaring that Suiistoiic I , l , C  is obligated 

to defcnd and indcmiiify 42"" Street, pursuant to contract; and (6) declaring that third-party 

dcfendant Suiistonc Hotel Properties, Inc. d/b/a Hilton l'imcs Square (SlW) is liable to 

ESDC/42"" Street for lull conlributioii and comiiioii-law iiidenmitication, pursuant to Workers' 

Compensation l a w  $ 11,  

'rliird-party deIendant/lburth-party plailitiff/iiiih-party defendant in Action 1 and third- 

party defend aidlo u rth- party p 1 ai i i  ti ff/fi fth-party pl air1 t i IT in Ac t i on 2, S HP cro s s-moves , p u rsu an t 

to CPLR 3212, for an order: (1 ) disiiiissjng the third-, Iourth-, and iiIth-party complaints on the 

ground that tlicy are barred by Workers' Compcnsation Law 5 11;  and (2) granting it contractual 

indernnilicalion against Swstoiie LLC and Sunstonc 1,csscc. 

Fourlh-party dcfcndants/finh-pary defcndaiits in Action 1 and fourth-party derendants in 

Action 2, First Ncw York Partners Managcmcnt, LLC (First New York) and FC 42"" Strcct 

Associates, L.1'. (FC 42"" Street) (together hcrciiiafter, First New York/FC 42'Id Street) also cross- 

~ m v e ,  piirsuaiit to CP1.R 3212, for an order: ( 1  ) dismissing plaintilh' cause of action undcr 

I.,abor Law $ 240 (1); (2) dismissing plaintiffs' causcs of action under Labor Law $ 5  200 and 241 

(6); (3) declaring that Sunstonc LLC and Sunstoiic Lessee are liable to First New York/FC 42'Id 

Street lor full contribution and common-law ii-tdemnification; (4) declaring that Suiistonc LLC is 
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obligatcd to defend and indcmnify First New YorkiFC‘ 42““ Street, pursuant t o  contract; and ( 5 )  

dcclaring lliat SHP is liablc to First New Yol-k/l:C‘ 42”” Street for  full contribution and coIiinion- 

law iiidcmniGcaliori, pursuant to Workcrs’ Compensation Law 8 1 1 , 

J3ACKGIIC)UNI) 

TIN Pwties 

PlaintilT was injured on Junc 16, 2007, when hc fcll off a ladder whilc performing 

painting work a1 a loading dock at thc I Iilton Times Square Hotel located at 234 West 42’ld Street, 

Ncw York, New York. Plaintiff struck his hcad 011 the concrete sidewalk, sustaining a trauiiiatic 

brain injuiy. l<SDC and 42”“ Street are tlic fce owners of tlic land. The building is divided into 

two units: a Hotel unit and an Enler-tainnicntlRetaiI uliit. The owner and lessee o l the  Hotel unit 

are Sunstoiic LLC and S~mto i i e  Lesscc, respectively. I T  42”“ Strect and Firs1 New York are the 

owner and managing agent ofthe Entcrtai~~~~ent/Rctail  unit. The loading docks are owncd by h e  

~ntertainmcnt/Retail unit. Plaintiff was an employce of SHP, thc iiianaging agcnt of the Hotel 

unit. PC 42 is a fiornicr owner of tlic Hotel unit. 

The DEOA and ITMA Agrcemcnts 

There was an easement that allowcd the Hotcl unit to use poi-tions of the building owned 

by the Entcrtaiilment/Rctail unit, including thc loading docks. On Novenibcr 5 ,  1998, the City of 

New York and 42““ Street entcrcd into a Ilcclaration of Easement and Operating Agrcctnent 

(DEOA) for the subject premiscs (Foersch Ailinn., Exh. M). Articlc 1, section 1 , I  ofthe DEOA 

defines the tcrm “owncr(s)” as a “collective reference to the Hotel Property Owner and the 

Bntcrlairiment/Retail I’ropcrty Owlicr or either of them” (id ), The DEOA stales in article 11, 

section 2.19 that “ltlhe Fcc Owner hcrcby grants to and declares [or the benefit of the I lotel 
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Property Owner ;I non-exclusive cascment for the use ol‘ thc loading docks locatcd in 

l’iitci-tainrneiit/Kctail Building as shown on the Attaclicd Plans” (id.). Howcver, that sectioi.1 also 

provides that the “~r~terlairime~it/lietail Owiicr shall be responsible for the Maiiitenmcc ofthe 

loading docks, provided, however, that the Hotel Owiicr shall bcar a share of such Maintenance 

costs based on thc Owncr Birilding Area Italio” (id ). Article V, scclion 5.8 of the DEOA states 

that “[tllie Owners sliall have tlic right to retain a building iiiaiiagcr” and that the building 

manager is to “[m]aintain the sidewalks, building security, the Service Elevator, shared Hasement 

arcas located in the cellar of thc I.:nterlai~iiiierit/Iietail unit, tlic loading docks (as well as 

administer tlic use thereol‘as contemplated by Scction 2.19 hcrcof) . . , as thc Owners shall 

dcsire. . . .” (id. >. It further statcs that “[tllie partics hcrcto a ~ e e  that First New Yorh 

Manageineiit Corporation shall scrve as initial building rnanagcr” (id. ). 

Ry purchase agrcement datcd January 24, 2006, FC 42 sold thc Hotel unit to Sunslonc 

LLC. Subsequently, on March 17, 2006, FC 42 assigned all of its rights in  and irndcr the DEOA, 

including all such rights associatcd with the “Hotel Propcrty Owner” dcsignee, to Sunstone LLC, 

as assignee (id., Exh. N). 

Also on March 17, 2006, Sunstone L,csscc and SHP entcrcd into a Iiotcl Management 

Agreenienl (HMA) wlicreby Sunstone T,csscc, identiiied therein as the “Owiicr,” retained SI I P ,  

referred to thcrciii as the “Operator,” “to manage and operatc the Hotel arid all of its facilities and 

activities . . .” (Hcrger AfKrin, Exh. R, 5 3.3). Pursuant to article 3.8 (1) of the HMA, SI 1P was 

charged with causing “all needed repairs and maintenance to the 1 lotel 01. w11icli Operalor is 

aware to be made” (id). Both the Dl3lA and HMA contain indcniiiification provisions. 
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The Accidcnt 

Leonal-d Z a g m  vas employed by SHP as a Iiclpcr at the hotel on thc datc of the accident 

(Zagara EBT, at 6). On tlic iiioriijiig of the accident, Zagara was standing near the west loading 

dock, smoking a cigarcttc (id at 9). TJlaintiiT was in the east loading dock at the time, over 100 

Leet away (id. at 1 1 ,  13). I I C  was using an extension ladder (id. at 22). According to Zagara, 

plaintiff had placcd thc laddcr on nietal grating (id at 26). He observcd plaintiff falling lrom the 

laddcr, and thcn striking the coricrete sidewalk (it/. at 10, 11). Lagara and the doorman rail to 

plaintiff, and found plaintiff, lying face down, the extension ladder, a rope, a bucket, and spilled 

paint on thc sidewalk (id at 12, 13, 20, 27, 54). Plaintiff had a large gash in the back of his llcrtd 

(id at 16). Zagara took oll’his shirt, and covered plaintiff (id.), Wlicn askcd whether plaintifl- 

was working with anyone, Zagara stated, “No” (id. at 13). Zagara called [or help aiid an 

ambulance, stating that “Victor was down” (id. at 16). Zagara statcd that, aftcr- a little while, 

plaintif[ started to revive and to moan in pain and yell in Spanish (id. at 17). According to 

Zagara, the building had a Genie hydraulic lift and a mechanical boom for cniployccs working at 

heights (id. at 43). Zagara stated that his supervisor, Guido Tamayo, gave him instructions on a 

daily basis; “he would tell us what hc wantcd to bc done” (id, at 36). 

Plaintiff Victor Munoz tcstificd at his dcposition that lie could not rccall thc accidcnt 

(Plaintiff‘Victor MLIIIOZ EB‘I’, at 1 15, 1 16, I 18). I - I C  statcd that he iiijwcd his head, resulting in 

pain, memory loss, dizzincss, loss of conccntration and impulsiveness, aiid pain in his shoulders, 

hips, and knees (id. at 110, 136, 138). Plaintiff statcd tliat lic walks with a cane, and that hc 

cannot walk alonc (id. at 2526,  61). Plaintiffs doctors told him that hc should not drivc bccausc 

he expericnces dizzincss (id at 26). PlaintiLl‘ testified that he has a home attendant three days per 
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wcck, five hours per day from 1 2 : O O  iioon to 5 : O O  P.M. (id at 59). Plaintii‘l’stated that he o d y  

received instructions lrom SI 1P’s chief engineer, Guido ‘J’amayo (Plaintiff‘ Victor Munoz 

Continucd EDT, at 1 13, 1 18-1 19). Plaintiff testified that he did see h a t  therc was a work lifi in 

the hotel garagcs (id. at 93). However, plaintill always uscd siiiall ladders to peribrni his work 

(id at 104). According to plaintiff, he always worked alone, and never received any safety 

instructions (id. at 1 I O ,  1 17). 

Plaintill‘ Elvia Muiioz teslilied that after the accident, hcr husband was in intensive care 

for two months, and later was tr-ansikrred to JPK Rehabilitation liistitutc in New Jersey (Plaintiff 

Elvia Muiioz EBT, at 58-59), In total, his Iiospitaliation and r-cliabilitation lasted about oiic ycar. 

(id), M e r  about four months, her husband regaincd partial niernory (id. at 61, 63-64). 

According lo Mrs. mu no^, Mr. Munoz has problcriis with concentration, memory, depression, 

and tcinperainent (id. at 64-67, 92). Mr. Munoz cantlot leave the I~ousc unaccompanied bccause 

of balance problcriis (id at 68-69, 71). 

Guido ‘faimyo was cniployed by SI IP as Chief Engitieer, and was plaintift’s supervisor 

(Tamayo EB‘I’, at 5-8) .  Taniayo oversaw a crew of approximately 1 1 workcrs, including plaintiff 

(id. at 7). On the Wcdncsday or ‘I’hursday before the accident, ‘I’amnyo instructed plaintiff to 

pcrforiii the painting work, which ciitailed painting the exterior of the building on 41 ’‘ Street, 

including the doors, f‘rames, and a portion of the loading dock area (id. at 9-1 1). He stated that, 

“[wlhcn I told hini we had to paint the outside perimctcr, basically we paint the doors, thc 

frames, thc stcel that is rusted” (zd. at 12). Taniayo did not give plaintili‘any otlicr instructions 

(id. at 14). P!aiiitiffwas to work alone (id. at 10) .  Plaintiff oiily received instructions on how to 

do his work from Taniayo (id at 9, 49-50). ‘l’amayo lcariicd ol‘plaintiff s accident when Zagara 
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called him around 10:45 thal morning (id at 17). 

Jaime Chavez, an assistant managcr eniploycd by First New York, testified that [here 

were two Genie lifts available at the site (Chavez EBT, at 7, 82-83). Cliavez did not havc thc 

authority to supei.visc tlic daily activities or work olplaintiff(id. at 67-68). As part 01 the 

easement, the niairitciiancc and repair of the loading docks were sharcd by the 1 Iotel and 

~ntertainmeiit/RctaiI units (id. at 1 03). When tlic crterior 01 the building needed to bc painted, 

Chavez contacted Tamayo (id. at 84-86). 'lhc actual iiiaititcnancc/repair work was perfoimcd by 

SI IP  and the costs werc shared (id. a1 105-108). 

Proccdural History 

On August 8, 2007, plaintiffs coinmenced Action 1 against Hilton Hotels Corporation,' 

I T  42, Suiistonc I , I  ,C, and Sunstonc 1 mscc. 'I'hc complaint asscrts causes o i  action for 

ncgligciicc arid violation of 1,abor 1,aw 

Munoz seeks recoveiy for loss of services, society, and consortium. Subsequently, FC 42 

commenced a third-party action against SI 1P. On July 8, 2009, Sunstonc LCC, Sunstone Imsee, 

and SI-IP filed a fourth-party action against First New York and FC 42"d Street. In July 2009, 

Sunstone LLC and Sunstone Lessee commenced a fifth-party action against SIIP, First New 

Yol-k, and FC 42"d Street. 

200, 240, and 241 (6). Additionally, plaintiflElvia 

On December 6, 2007, plaintiffs commenced Action 2 against .l<SIIC, 42'Id Strcet, and 

NYSUIIC.  Likc Action 1, plaintills seek damages under thcol-ics of ncgligcncc and under 1,abor 

1,aw $ 9  200, 240, and 241 (6). On July 1 1 ,  2008, ESDC', 42"" Strect and NYSUDC brought a 

'By stipulation dated August 18, 2009, the parties agrccd to discoiitiiiuc all claims and 
cross claims against this dekndant. 
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third-party action against SHP. SHP later inilialed a Iburth-party action against First Ncw York 

aiid IX: 42”“ Strcct. SFiP commcnccd a -t’iftli-pal-ty action against SLinstoiie I , I  ,C and Sunstonc 

Lessee. 

DISC IJ S S I ON 

1. Consolidation 

Plaintiffs iiiovc to consolidatc Action 1 and Actioii 2. “Wherc coiiinioii qucstions of law 

or hc t  exist, a motion pursuant to CP1.R 602 (a) to consolidate or for ajoiiil lrial should be 

granted absent a showing of prejudice to a substaiitial right of. the party opposing the motion” 

(Whiternmi v I’~irsor7s Trai7sp. Groaip of’N. Y., h c . ,  72 AI13d 677, 678 [2d Jkpt 201 O]). 

Consolidation is proper “where it will avoid unncccssaiy duplicatioii of trials, save uiinccessary 

costs aiid expense and prevent thc in.justice which would result from divergent decisions based 

on the same hcts” (Hor.17 Con.slr. CO. 17 C i t y  I .  o f N w  I’urk, 100 AD2d 824, 825 [ I  s t  Dept 19841). 

Here, none of the parties opposc consolidation. Given that Action 1 and Action 2 arise out of thc 

samc workplace accident, and iiivolvc coiiimon questions o l  law, the court consolidates Aclions 

1 aiid 2 under Index No. I 1082U07. 

11. The Motions for Summary Judgment 

On a motion for summary judgment, the proponcnt “must rnakc a prima facie showing of 

cntitlcment to judgnieiit as a matter of law, tendering sufficient cvidcncc to eliminate aiiy 

matcrjal issues 01 fact from thc case’’ (Wine,qrad v New 1’or.k Univ. Mud. Or . ,  64 NY2d 85 1, 853 

[ 19851). Oiice this showing has bccii made, the burden shifts to tlic party opposing the motion to 

lay bare its evidcnliary proof and cstablish the existence of a genuinc, triable issuc of fact 

(Alvcircz v Prospect Hasp, 68 NY2d 320, 324 [ 1986 I) .  
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Labor Law 5 2-10 

In support of thcir motion, plaintiff5 arguc that ESDC and 4 T d  Street are subjcct to 

liability under Labor Law 8 240 ;is the fke owiiers ofthe land. Plaintiffs also argue that "Fc' 42"' 

Streel Hotel, LLC"' is also considered an owner under the statutc bccausc it was a tenant that 

hired SHP. According to plaintif&, they are entitled to summaiyjudginciit under the statute 

because plaintill Victor Muiioz fell h i n  an msecured ladder whilc painting. As argued by 

plaintiffs, that plaintiff docs not rcmcmbcr thc accident docs not altcr the resull. 

Tn tlieir cross motions, ESDC/42"d Street and First New Yol-k/T:C 42"" Strcct argue that 

plaintiff was tlic sole proximatc cause of his injuries as a matter of law. E S D C / ~ ~ " ~  Street and 

First Ncw York/FC 4Td  Strcct point out that plaintiff decided upoii thc tools/cquiprnent to 

perhim his work. Plaintifl'placed the ladder liinisclf, did not ask for assistance, and did not use 

either of two lifting devices available for enginecring cmployces when working at heights. 

SIHP similarly contends, in opposition to plaintiffs' motion, that plaintiff was the sole 

proximate cause o l  his injuries. According to SI I f ) ,  tlicrc is cvidciicc that plaintiff chose to use 

the wrong safely device (a laddcr that could not be properly be secured on the surface of the 

metal grating), and that ;i proper safcty dcvice was available (a lift), Plaintiffs' own expert statcs 

that a ladder was not ;in appropriate devicc, yct plaintiff selected it over a lift that was availahlc 

at tlic prcmiscs. Moreover, there is no evidence of a defect in the laddcr that plaintiff uscd. 

Labor Law 5 240 ( I ) ,  conimonly known as the Scaffold Law, provides as follows: 

"All contractors and owners and thcir agents . . , in the erection, demolition, 
rcpairing, altering, puiniing, cleaning, or pointing or a building or structure shall 
furnish or erect, or causc to be fiiimished or erectcd for the pcrfortiiancc of sucli labor, 
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scaffolding, hoists, stays, ladders, slings, Iiangcrs, blocks, pulleys, braces, irons, 
ropes, and otlicr dcviccs which shall be so constructed, placed and opcratcd as to give 
propcr protection to ;i person so cmploycd.” 

(em phasis supplied), 

The Imrposc of tlic statutc is “lo protect workers by placing ultimate rcsponsi bility loor 

safety practices at bidding construction jobs where such responsibility actually belongs, on the 

owner and gciieral contractor, iiistead of on workers, who are scarcely in a position lo protect 

thcmselves from accident” (Rocovich v C’ons’olidc/tcd b,2ison (-‘o., 78 NY2d 509, 5 I3 [ 19911 

[ intcmal quotation marks and citations omitted]). The statute iniposes ;i nondelegable duty and 

absolute liability on owners arid contractors [or hiling to provide adcquatc safety devices to 

workers who sustain gravity-related injurics (Jock 1’ Fier7, 80 NY2d 965, 967 11 9921; Kocovicl7, 

78 NY2d at 513). 

Generally, Labor Law $ 240 (1 ) applics to “risks rclatcd to elevation dillerentials,” 

including “those related to the effects of gravity whcrc protective devices are called for .  . . 

because of a difkrence between the elevalion level of‘ the required work and a lower level . . . .” 

(Rocovich, 78 NY2d at 514). To imposc liability under J,ahor 1,aw 5 240 ( l ) ,  the plaintiffneed 

only prove: (1)  a violation of the statute (ix., that the owiicr OF gcneral contractor hiled to 

provide adequate sarety devices); and (2) that the statutory violation proximately caused his or 

her injuries (Hlnke \J Neighhorhond Hous. S‘~I”VS. o f N ,  1’. C-‘ity, 1 NY3d 280, 290 [2003]). 

Proximate cause is demonstrated based upon a showing that the delendant’s acl or failure to act 

was a “substantial cause of the events which produced the injury” (DEm’inriun v Felix C’ontr. 

Cor/?,  51 NY2d 308,  315, reot-(I: i/e17i~‘d 52  NY2d 784 119801). Nonetheless, whcrc a plaintiff is 

tlic sole proximatc causc of the injuiy, a dcfcridalit cannot be liable under thc statutc (Blake, 1 
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NY3d at 290). 

‘ lo  show that a plaintii“ was the sole proximate causc of his illjuries undcr the statute, thc 

dcfcndant inust establish that the plaintiff “‘had adequate safety devices available; that he knew 

both that they were availablc aiid that he was expected to use them; that he cliosc for no good 

reason not to do so; and that had hc made that choice he would riot have bccn in.jurcd”’ (Kosrrvick 

v Tishtnan C~’nn,slr. C‘orp. of‘N Y.? 5 0  AD3d 287, 288 [ 1st Dept ZOOS], quoting Cnhill v 

‘li.ihorozrgh Bri&e CC: Tunnel Auth., 4 NY3d 35, 40 rZ0041). IJowcvcr, ‘‘Ltllie inere presence o l  

ladders or safcty hclts somewhere at tlic work site does not establish ‘ propcr protcction”’ 

(Zimmet. v C:.‘hcnitriig C’out7ty PerfLwtninX Arts, 65 NY2d 5 13, 524, rc3at.g denied 65 NY2d 1054 

1.1 9851). 

In ladder C B S C S ,  “‘ [i]t is sulfkient for purposes cd liability under scction 240 (1) that 

adequate safety devices to prcvcnt the ladder from slipping or to protect plaintiff from falling 

were absciit”’ (IIeri7mdr~z 17 Bethel IJi7itedMethodist C‘hzrrch of’N. Y, 49 A133d 25 1, 252-253 11 st 

Dept 20081, quoting C)wllcxno v 25, f<. 37’” Si. Realty Corp., 292 AD2d 289, 291 [ l  st I k p t  2002.1). 

As noted by the First Dcpartment in A4onlul1w 17 J. Petrocclli C‘orzstr., h n c .  (8 AD3d 173, 174 11 st 

Dept 20041), “[w]liere a ladder is offered as a work-site safety device, it must he sufficient to 

provide propcr protection” and the “hilure to properly secure a laddcr, to cnsure that it remain 

steady and erect while being used, constitutes a violation oPLabor Law 6 240 (1)” (internal 

quotation marks and citation omittcd). The plaintiff is not required to show that the ladder is 

soinehow defective (McC‘crrlhy 1’ ’l’zrrrzer Constt.., h c . ,  52 AD3d 333, 333-334 [lst Dept 20081; 

Orellai70, 292 AD2cl at 290-291). 

In V ~ g a  1.1 Rotiwr Mgt. C,‘orp. (40 A113d 473 [ 1 st Ikpt 2007]), the First Dcpaitment 
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reasoned that “[wlith rcspcct to the section 240 ( 1  ) claim, plaintiff satisfied his prima facie 

burden on the motion with his testimony that hc fcll to the ground when the unsecured S-to-10- 

loot ladder on which he was standing shiftcd. l t  does iiot avail dei‘endarits to argue that thc 

manner in wliich plaiiitifl set up and stood on the ladder was tlic sole cause of the accident, where 

there is 110 dispute that the laddcr was unsecirred and no other safcty dcvices were provided” (id. 

at 473-474 [citations omittcd]). 

In V~.Iusc*o 17 Gr~7~17-Wood C’rnzclcry (8 A133d 88 [lst Dept 2004]), the plaintiff was 

iri-jurcd when he fell ii-om a ladder. In affirming the trial court, the First ncpartmcnt stated that 

“llcfcndants arguc that the ladder was in 110 way defeclive, and that thc only cause ol*tlie accident 

was plainliWs own negligence in Iiclping to set up tlic ladder in soil and then using it cvcn 

though lie h e w  that his coworker was not holding it. ‘I’hc argument overlooks plaintiffs 

evidence h a t  no safcty devices were provided to protcct liiiii in the event the ladder slipped. 

Given an unsecurcd ladder arid no other safety devices, plaintifi‘cannot be solcly to blame lor his 

injuries” (id at 89). 

In Koman v l l i i d r o n  7 ’ ~ l  Assot.. ( 1 1 AIl3d 346 [ 1st Dcpt 20041), the First Departnicnt 

stated that “[tlhc ladder used by plaintil‘f, which was owned by l i s  employer, hiled in its ‘core 

objective’ of preventing him from hlling to the cement floor below’’ (citalion omittcd). 

In view of these principles, plaintiffs are entitled to suiniiiary judgment on tlic issue ol‘ 

liability under I,abor Law 8 240 (1).  First, plaintiff was engagcd jii a specifically-enumerated 

activity at the tinic of his accidcnt, painting (I.abor Law 5 240 [ 1 J) .  ESDC and 42”d Street have 

not disputcd that they are the fee owims ol‘the land, arid as such, are “owiiers” within the 

mcaning d t h c  statute ( S L ‘ C J  Scincriass 11 Con.vo1iu’ufe.d lmt C’o., h c . ,  10 NY3d 333, 340-341 
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82 NY2d 555,  560 11 993 I I“1,iability rests upon tlic fact of ownership arid whether (thc owner) 

had contracted for the work or benefiltcd from it are legally irrelevant”]). I lowcvcr, given that 

FC 42 had no ownership interest in thc suljcct property or other responsibilitics with respect to 

the building at thc timc ol‘tlie accident, it cannot be liable under tlic I,abor Caw. On January 24, 

2006, FC 42 sold its intcrcst in the Hotel unit to Sunstone LLC (Foersch Aftirm., Ex11 N; 

Focrsch Reply Affirm., Iixh. A).? 

Second, plaiiitiih have established that Mr. Munoz was not given adequate safety devices 

to prcvciit hiin f h m  falling, and the record does not show that plaintiffwas the sole proximate 

cause of his injuries. According to the only eyewitness to thc accident, Leonard Lagara, plaintil-T 

was working alone, and no one was holding the ladder (Zagara EBT, at 13, 14). ‘I’hcrc is no 

evidciicc that plaintiff h e w  that other safety devices (including the Genie lifts) were available, 

that he was expected tu use them, and that he chose not to use tliciii for ti0 good reason (see 

Gallnghcr 17 N w  1’014 Pas!, 14 NY3d 8 3 ,  88 [2010] [ironworker not sole proxiinate cause olhis 

injuries whcrc nothing indicated thal he was expected to use safety devices]; Kn.savick, 50 AD3d 

at 288-289 [plaintifl‘not sole proximatc cause olhis  injurics when A-Gamc ladder he was 

stnnding on was struck by a section of pipe he cut; there was no cvidcnce that plaintif-Y was told 

to LISC a chain to secure the pipc and that he had “no good rcason not to do so”]). Plaintiffs 

supervisor, Guido 7’aimyo, testified that he told plaintilf that hc “had to paint thc outside 

’To the cxtcnt lhal plaintiffs also scck sunirnary judgment against “FC 42’Id Street Hotcl, 
LLK,” their motion is denied. Plaintiffs allege that “FC 4Znd Street I lotcl, LLC” was a ground 
lessor that hired SI 1P to perlorin the work that gave rise to the accident. The cvidcnce shows that 
Sunstone I xssee hired SHP (Bergcr Mirrii., Exh. R). 
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periiiieter [of tlic building]” over tlic weekend (l’amayo EBT, at 12). Taniayo did not give 

plaintiff any other instructions, including directions about using thc Gcnie lifts (id. at 14). Evcii 

if. plaintiff was iiegligcnt in placing the laddcr on the metal grating, plaintill’s coniparativc 

ncgligcrice is not a dcfeiise to liability uiider the statute (SLY Vega, 40 AD3d at 474). Under such 

circumstances, thc “1 n]egligence, if any, o l  the injul-cd worker is of 110 consequeiice” (Kocovich, 

78 NY2d at 5 13). Contrary to SI 1P’s contention, plaintifls arc not required to prove that the 

ladder was dcfcctive (see Orellnwo, 292 AD2d at 290-21) 1 ). 

Defcndaiils and S1 IP’s reliance 011 scveral “solc proximate causc” cascs is misplaced. In 

Robinson 11 E~a.st Mcd Ctr.., /,f (6 NY3d 550 [ 2006]), thc plaintill was in.jurcd when he used a 

six-foot ladder [or a job that he h e w  rcquired an eight-fool laddcr. ‘I’he plaintilf was also aware 

that lherc wcre eight-foot ladders available at the job site. The Court of Appeals held that the 

plailitifrwas the sole cause ofhis iiijurics as a mattcr of law, stating that “[pllaintiff s own 

negligent actions - choosing to usc a six-loot ladder that he kiicw was too short for the work to 

be accomplished and then standing on the laddcfs top cap in order to reach the work .- werc, as a 

matter of law, the solc proximatc cause of his injuries” (id at 555). In  Monlgomcry 11 Fcdcrul 

EX]II~L~S,Y C‘orp. (4 NY3d 805 [2005]),  thc plaiiitifl‘was found to be the sole proximatc cause of his 

injuries where lie uscd a buclict instead of a ladder to gain access to a motor room. The Court of 

Appeals stated that “since laddcrs were readily available, plaintiffs ‘nonnal and logical 

response' slio~tld havc been to go gct one. Plaiiitill’s choice to use a bucket to gct up, and then to 

jump down, was Ihe solc cause of his injury, and he is therefore not cntitled to recovcr uiider 

Labor 1,aw 5 240 (1)’’ (id. at 806). 111 B h k c  (1 NY3d at 291, , S Z ~ W ) ,  thc Court of Appcals held 

that llie plaintiff‘was the sole proximate cause d his injuries whcii he neglectcd to loch extcnsioii 
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clips in place or1 an extension laddcr. 1 Icrc, in conIrast, there is 110 evidence that plaiiitil'f chose 

to use an inadequate dcvicc to pcl-form his work or misused the ladder. 

Accordingly, the part of plaintiffs' motion Mhicli seeks suinmnry judgment on the Labor 

Law 9 240 (1) claim is grmted l o  11ic cxtcnt that plaintifls are granted sunitnary judgment on the 

issuc of liability as against ESDC and 42"d Strcct, the lee owners o l  the land where plaintil2'was 

injured. 'I'hc part of ESDC, 42'ld Strect, and N Y  SUDC's cross motion which seeks siimmary 

judgrnciit dismissing plaintiffs' I ,abor Law $ 240 ( I ) claim as against thcrn is denied. That part 

of First New York/t;C' 42"" Street's cross motion for the same reliel' is similarly denied. FC 42 is 

disinissed fiOm thc action since i t  did not liavc an interest in the subject prciiiiscs at the time of 

the accidcnt. 

Labor Law 5 200/Conimon-Iaw Ncgligence and Labor Law 5 241 (6) 

Plaintiffs have not opposcd dismissal of 1,ahor 1,aw $ 200/negligence and Labor 1,aw 8 

241 (6). Thcrcfore, these causcs of action are disniisscd. 

Motions by ESIW42"" Strcct and First New YorWlFC 42"" Street for Common-law 
lndcrnnificution and Contribution against Sunstonc LLC and Sunstone Lessee 

ES11C1/42"d Strect and First New York/PU 42"" Street seek full contribution and cornnion- 

law indcmnitjcation from Sunstoile 42Ild LLC and Sunstone Lcsscc. ESDC/42"d Street and First 

New York/FC 4Td  Strcct contend [hat Sunstone LLC and Sunstoile Lessee are the adniittcd 

owncr and lessee of tlic Hotel unit of tlic premises. 'l'hcy further argue that Sunstolie LLC aid 

Sunstonc J,essee did, in  fact, have the authority to control and use the loading dock area pursuant 

to their cascment, arid cxcrcised that authority by having workers use or perform scrvices at the 

loading docks. 
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In rcsponsc, Sunstone LLC and Sunstone Lessee conlend Ilia1 the cross motions 

improperly scek ai‘lirmative re l id  against them, evcn though they arc not moving parties. 

Sunstone I ,Lc‘ and Sunstone 1,essee furtlier argue h a t  GSDC/42’ld Slrcet and First Ncw YorkFC 

4Zrld Street are not erititled to common-law indemnilkatjon or contribution against thcm at this 

juncturc. According l o  Sunstone J L C  aiid Sunstone Lessec, llicse parties liavc hiled to show 

their freedom [rorn ncgligeiice, and havc not prcsentcd any cvidcnce that Sunstonc LIL’ or 

Sunstone Lessee werc actively ncgligent and somehow caused or contributcd to plaintifl’s 

accident. Suiixtonc L1 .C and Sunstonc Lcssec also point out that neither cross motion is 

suppoi-ted by an affidavit, as rcquired by C’PLIC 3212 (b). 

Tlic court rccognizcs that “[a] cross motion is an improper vehicle ibr seeking affiniiativc 

rcliefagainst a nonmoving party” (Klcehwg v C‘ilj) of Nciv York, 305 AD2d 549, 550 r2d Uept 

2003 J [iiitcrnal quotation marks and citation omitted]; see d r o  CPLR 22 15). Howcver, give11 

that Sunstone LLC and Sunstone Imsec have had adequate time to respond, the court shall 

consider this portion of the cross motion. Moreover, evcn though defendants do not submit an 

affidavit from an individual with knowledgc ofthe facts ixi support of their cross motion (CPLR 

32 12 [b]), the afljriiiation from defendants’ couiisel may properly “scrve as the vehicle for the 

subniission nf acceptable altachnicnts which do provide ‘evidentiary proof in adniissiblc ibrm’, 

c.g., documents, transcripts” (Zzickernzan v c’iry ofNew I’rmk, 49 NY2d 557, 563 11 9801; see also 

Adum 17 Clzitner R Iiathkopf, 218 AD2d 234, 240 [lst Dcpt 19971). 

“A party seeking contribution mist show that thc party rrom whom contribution is sought 

owes a dLrty eithcr to him or to 11Jc injured party and that a hrcacli of this duty has contributed to 

the alleged injuries” (C’rhi  v Olrxc.k, 21 9 AD2d 61 0, 61 1 [2d Dcpt 19951). ‘The predicate for 
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common-law indemnity is vicarious liability without fault on the part of the proposed 

indemnitee, and thus, a party who has itself participated to some degree in the wrongdoing 

cannot receive the benefit of the doctrine (Trump Vil. Section 3 v New York State Hous. Fin. 

Agency, 307 AD2d 891, 895 [ 1 st Dept], Zv denied 1 NY3d 504 [2003]). “Common-law 

indemnification requires proof not only that the proposed indemnitor’s negligence contributed to 

the causation of the accident, but also that the party seeking indemnity was free from negligence” 

(Martins v Little 40 Worth Assoc., Inc., 72 AD3d 483,484 [lst Dept 20101; see also Priestly v 

MonteJors Med. Ctr./Einstein Med. O r . ,  10 AD3d 493,495 [Ist Dept 20041). 

In this case, the evidence shows that plaintiffs accident arose out of the means and 

methods of the work, not a dangerous or defective condition on the premises. Significantly, the 

evidence shows that plaintiff was only supervised by his supervisor, Guido Tamayo (Plaintiff 

Continued EBT, at 116, 11 8-1 19; Tamayo EBT, at 9,49-50; Chavez EBT, at 67). 

Here, although ESDC and 4Td Street are liable under Labor Law § 240 (l), and have 

shown that they did not supervise plaintiffs work, they have failed to show that either Sunstone 

LLC or Sunstone Lessee were guilty of some negligence that caused or contributed to plaintiffs 

accident. Thus, ESDC/42”d Street and First New YorWC 42“d Street are not entitled to 

common-law indemnification and contribution (see Francescon v Gucci Am., Inc., 71 AD3d 528, 

529 [ 1 st Dept 201 01 [given issues of fact as to carpet company’s negligence, flooring company’s 

motion seeking common-law indemnification against carpet company was not ripe for 

adjudication]; Perri v Gilbert Johnson Enters., Ltd., 14 AD3d 681, 685 [2d Dept 20051 [although 

owner’s liability was purely vicarious, owner was not entitled to common-law indemnification on 

motion for summary judgment because it was unclear whether proposed indemnitor was 
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negligent or exclusively supervised and controlled plaintiffs work]). In sum, the part of 

ESDC/42”d Street and First New YorWC 42nd Street’s cross motions for common-law 

indemnification and contribution are denied. 

Motions by ESDC/42”d Street and First New YorWFC 42“d Street for Contractual 
Indemnification and Defense against Sunstone LLC 

ESDC/42nd Street and First New York/FC 42nd Street further contend that, pursuant to the 

DEOA, Sunstone LLC, as the owner of the Hotel unit, is required to defend and indemnify the 

“fee owner” and the “other owner.” 

“A party is entitled to full contractual indemnification provided that the intention to 

indemnify can be clearly implied from the language and purposes of the entire agreement and the 

surrounding facts and circumstances” (Torres v Morse Diesel Intl. , Znc., 14 AD3d 40 1 , 403 [ 1 st 

Dept 20051 [internal quotation marks and citations omitted]). It is well settled that ‘“ [i]n 

contractual indemnification, the one seeking indemnity need only establish that it was free from 

any negligence and was held liable solely by virtue of the statutory liability. Whether or not the 

proposed indemnitor was negligent is a non-issue and irrelevant”’ (De La Rosa v Philip Morris 

Mgt. Corp., 303 AD2d 190, 193 [ 1 st Dcpt 20031, quoting Correia v Professional Data Mgt., 259 

AD2d 60, 65 [lst Dept 19991). 

Article VI, section 6.1 of the DEOA provides as follows: 

“Without limiting any other provision hereof (except 5.1 (B) and 5.1 (D)), each Owner 
(hereinafter in this Section 6.1 , the “Indemnifying Owner”) covenants und agrees, 
at its sole expense, to indernniJSZ defend and hold harmless the other Owner and, 
notwithstanding any designation made pursuant to Section 20.1 5 hereof, the Fee 
Owner . . . and such other Owner’s partners, members, beneficiaries . . . (hereinafter 
in this Section 6.1, collectively the “Indemnitee”) for losses, liabilities, damages 
(excluding consequential damages) . . . arising out of(1) the Indemnifying Owner’s 
or its Permittees’ use, possession, Maintenance, or operation of the Indemnifying 
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Owner's portion of the Property or the Indemnifying Owner's Owned facilities, or 
activities therein (except as otherwise expressly provided herein), (ii) the 
Indemnifiing Owner's use, exercise or enjoyment of an Easement or Facility (shared 
or otherwise, except as expressly provided herein), irrespective of whether 
Operational Control of such Easement or Facility has been granted or (iii) the 
Indemnifying Owner's failure to perform its Maintenance or other obligations 
hereunder. . . ." 

(Foersch Affirm., Exh. M, at 50 [emphasis added]), However, this section also provides four 

circumstances where no indemnification is triggered, as follows: 

"In no event shall the Indemnifying Owner have any indemnification obligation to 
the Indemnitee (a) to the extent occasioned by the negligent or wrongful acts or 
omissions of any Indemnitee or its Permittees, (b) for any casualty loss to  property 
to the extent of any insurance proceeds available under any insurance policy carried 
by the Indemnitee, (c) for any consequential damages or (d) anythingfor which the 
building manager at the time is responsible" 

(id. [emphasis supplied]). 

Citing subsection (ii) of section 6.1, ESDC/42"d Street and First New York/FC 42"d Street 

contend that the accident took place during the course of the Hotel unit's use and exercise of the 

easement involving the loading dock. Moreover, ESDC/42"d Street and First New York/FC 42nd 

Street did not have the authority to supervise plaintiff's work, and had no notice of any defective 

condition or misuse of equipment. 

In opposition, Sunstone LLC and Sunstone Lessee contend that ESDC/42"d Street and 

First New YorWC 42nd Street are not entitled to contractual indemnification under the plain 

terms of the DEOA. Although ESDC/42"d Street argue that indemnification is triggered by "use, 

exercise or enjoyment of an Easement or Facility," the DEOA specifically exempts maintenance 

from that subsection. Additionally, the DEOA expressly states that in no event shall the 

Indemnifying Owner have any indemnification obligation for anything for which the building 
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manager at the time is responsible. Sunstone LLC and Sunstone Lessee further contend, only in 

response to First New York/FC 42"d Street's motion, that even if an indemnification obligation is 

triggered, the DEOA expressly provides for reciprocal indemnification obligations. Finally, 

Sunstone LLC and Sunstone Lessee argue that the indemnification provision violates General 

Obligations Law 8 5-322.1. 

In reply, ESDC/42"d Street and First New York/FC 42"d Street point out that, when the 

DEOA was entered into in November 1998, there was only one building manager at the 

premises: First New York. However, at the time of the accident, there was an additional building 

agent at the complex, SHP. SHP was responsible for maintenance of the loading dock and was, 

in fact, performing the work on the loading dock as part of the easement. 

The court first considers whether the provision violates the General Obligations Law. 

Pursuant to General Obligations Law 8 5-322.1 (l), 

"A covenant, promise, agreement or understanding in, or in connection with or 
collateral to a contract or agreement relative to the construction, alteration, repair or 
maintenance of a building, structure, appurtenances and appliances. . . purporting to 
indemnify or hold harmless the promisee against liability for damage arising out of 
bodily injury to persons or damage to property contributed to, caused by or resulting 
from the negligence of the promisee, his agents or employees, or indemnitee, whether 
such negligence be in whole or in part, is against public policy and is void and 
unenforceable. . . ." 

Under this section of the General Obligations Law, an agreement to indemnify in 

connection with a construction contract is void and unenforceable to the extent that such 

agreement contemplates full indemnification of a party for its own negligence (hi Brick & 

Concrete Corp. v Aetna Cas. & Sur. Co., 89 NY2d 786,795, rearg denied 90 NY2d 1008 

[ 19971). However, an indemnification clause which provides for partial indemnification to the 
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extent that the party to be indemnified was not negligent does not violate the General Obligations 

Law (see Brooks v Judlau Contr., Xnc., 11 NY3d 204,210 [2008] [allowing indemnification “to 

the fullest extent permitted by law”]; Dullon v Pankow Bldrs., 296 AD2d 321,322 [ 1st Dept 

20021, lv denied 99 NY2d 51 1 [2003] [allowing indemnification “to the fullest extent permitted 

by applicable law”]). Even if the clause does not contain this limiting language, it may 

nevertheless be enforced where the party to be indemnified is found to be free of any negligence 

(Brown v Two Exch. Plaza Partners, 76 NY2d 172, 179 [ 19901; Collins v Switzer Constr. Group, 

Inc., 69 AD3d 407,408 [ 1 st Dept 201 01). In the instant case, even though the DEOA does not 

contain the limiting language “to the fullest extent permitted by law,” it i s  enforceable. As noted 

above, ESDC/42”d Street and First New YorWFC 42”d Street have shown that they were not 

negligent. 

The DEOA provides for indemnification arising out of “the Indemnifying Owner’s use, 

exercise or enjoyment of an Easement or Facility” (Foersch Affirm., Exh. M, at 50). However, 

the DEOA also states that in no event shall the “Indemnifying Owner” have any indemnification 

obligation to the indemnitee for “anything for which the building manager at the time is 

responsible” (id). Pursuant to the DEOA, the “building manager” was responsible for 

maintaining the loading docks (id.). ESDC/42”d Street and First New York/FC 42nd Street have 

not disputed that SHP was a “building manager” at the time of the accident, or that the 

maintenance work was actually performed by SHP (Chavez EBT, at 105-108). That ESDC/42”d 

Street and First New York/FC 42“d Street were not responsible for this work does not change the 

result. Thus, the court finds that the exception applies and Sunstone LLC has no indemnification 

or defense obligation here. 
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Therefore, the part of ESDC/42"d Street and First New YorWC 42"d Street's motions 

seeking contractual indemnification and defense from Sunstone LLC is denied. 

Motions by ESDC/42nd Street and First New York/FC 42nd Street for Indemnification and 
Contribution against SHP/ SHP's Motion for Dismissal of the Third-, Fourth-, and Fifth- 
Party Complaints 

ESDC/42nd Street and First New York/FC 42"d Street argue that plaintiff's brain injury 

qualifies as a "grave injury" within the meaning of Workers' Compensation Law 5 1 1, and 

therefore, they are entitled to indemnification and contribution from SHP, plaintiff's employer. 

Specifically, ESDC/42nd Street and First New YorWC 42"d Street claim that plaintiff has 

sustained a right open comminuted depressed skull fracture, multiple temporal lobe contusions 

and a subdural hematoma, multiple fractures of the right temporal bone, which extend into the 

vestibule, coclea, jugular and carotid canals, and a right upper and lower lobe hemothorax. They 

further argue that plaintiff has suffered brain damage, vision loss in the right eye, hearing loss in 

the right ear, and psychological impairment. 

ESDC/42"d Street and First New YorWC 42"d Street rely upon a narrative medical report 

dated April 16, 2009 from Joseph DeMattia, M.D., a neurologist and plaintiffs treating physician 

(Foersch Affirm., Exh. S [DeMattia Report]). According to Dr. DeMattia, when he saw plaintiff 

last on March 5,2009, plaintiff reported to have headaches almost daily and pain on the right 

side of his head (id. at 2). Plaintiffs family informed Dr. DeMattia that plaintiff had "frequent 

mood swings, as well as difficulty with concentration, memory, and attention" (id). Upon 

examination of plaintiff, Dr. DeMattia noted that plaintiff had "significant difficulty with 

concentration and attention and frequently repeated himself" (id. ). Additionally, plaintiff had 

difficulty following complex commands and answering questions (id.). Dr. DeMattia reports that 
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plaintiff continues to suffer from significant cognitive difficulties, including with memory and 

attention, and also has difficulty with balance and coordination (id.). Dr. DeMattia states that 

plaintiff walks with a cane (id.). Dr. DeMattia concludes that plaintiffs “cognitive and physical 

disabilities will be permanent,” and that plaintiff will never be able to return to the work force 

(id.). ESDC/42”d Street and First New York/FC 42”d Street also point out that plaintiff is a 

recipient of Social Security disability benefits (Plaintiff EBT, at 149). 

In opposition and in support of its own cross motion, SHP argues that there are many 

activities of daily living in which plaintiff engages. For example, plaintiff is able to eat on his 

own, shower and dress himself, and use the bathroom (Plaintiff Continued EBT, at 361 , 362, 

365). Plaintiff watches television and knows how to use the remote (id. at 365,366). Plaintiff 

has a cell phone and knows how to use it (id at 367-368). Plaintiff reads El Diario, a Spanish 

language newspaper (id at 376). Plaintiff is able to go to the laundromat, the bank, grocery 

stores, and the gym with his health attendant (id. at 3 16, 370-372, 373-374, 375). 

SHP submits an affirmed report dated June 30,2009 from Barry Jordan, M.D., a 

neurologist who examined plaintiff. Dr. Jordan stated that plaintiff has right 7* nerve palsy, but 

stated that “[tlhe exact extent of his cognitive impairment is difficult to ascertain because of so 

many inconsistencies on his examination and history” (Berger Affirm., Exh. T [Jordan Report, at 

31). For example, plaintiff could not remember his own age but could remember the ages of his 

children and other family members (id.). Additionally, plaintiff could not remember any of his 

past medical history, but remembered that he was not driving on the day of the accident (id). Dr. 

Jordan noted another inconsistency in his examination, which strongly raised a question of 

embellishment - the fact that he had decreased vibratory sensation on the right side of his 
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forehead as compared to the left side of his forehead (id), According to Dr. Jordan, this is 

physiologically impossible (id. j. In conclusion, Dr. Jordan states that plaintiff did sustain some 

traumatic brain injury and probably does exhibit some cognitive impairment, but has made a 

relatively good recovery, and is thus capable of doing remedial work, including dishwashing, 

ticket collection, and manual labor on unelevated heights (id). 

In addition, SHP submits an affirmed report dated August 27,2009 from Alvin Katz, 

M.D., an otorhinolaryngologist who reviewed plaintiffs medical records and the deposition 

testimony in this action and also examined plaintiff. Dr. Katz concludes that plaintiff is capable 

of performing sedentary activities, including weightlifting and pushing 10 pounds (id. , Exh. U 

[Katz Report, at 271). Dr. Katz states that plaintiff is “probably capable of performing sedentary 

work activities with a small amount of pushing or weightlifhg” (id.). According to Dr. Katz, 

plaintiff can sort and distribute documents, and write checks and keep a log of when bills are to 

be paid (id. j. 

SHP provides a sworn report dated September 3,2009 from Laurence Abelove, Ph.D., a 

neuropsychologist who examined plaintiff. Dr. Abelove reviewed plaintiffs background and 

administered neuropsychological tests, including the Wechsler Adult Intelligence Scale, to 

plaintiff. According to Dr. Abelove, “[plaintiff] has clearly not provided a full effort on his tests 

and has supplied information that is consistent with an individual who is 

exaggeratindmalingering such as his claim to have no memory of his entire childhood. This is 

not consistent with his TBI” (id, Exh. V [Abelove Report, at 221 j. Dr. Abelove continues, 

stating that “[tlhere were instances during the examination when [plaintiff] displayed excellent 

cognitive functioning and it is my opinion that he currently does not have any significant 
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neuropsychological or psychological problems in terms of his accident” (id.). 

SHP also submits a sworn report from Sonya Mocarski, a vocational rehabilitation 

specialist, who conducted a vocational evaluation of plaintiff. Mocarski reviewed the reports of 

Dr. Jordan, Dr. Katz, and Dr. Abelove, and found that plaintiff is able to perform work at the 

sedentary to light exertional level with a restriction to avoid heights (id, Exh. W, at 12). 

Mocarski found that plaintiff has the residual functional capacity to perform the following jobs: 

security guard, ticket taker, locker room attendant, counter-rental clerk, machine operator-tender, 

parking lot cashier, and production assembler (id. , Exh. W, at 13). According to Mocarski, with 

computer retraining and English classes, plaintiff would be a candidate for the following 

sedentary to light jobs: order clerk, procurement clerk, shippingheceiving clerk, information 

clerk, dispatcher (non-emergency), and human services assistant (id). 

In opposition to SHP’s cross motion, Sunstone LLC and Sunstone Lessee and ESDC/42”d 

Street submit additional affidavits from two physicians, a certified rehabilitation counselor, and a 

neuropsychologist, who essentially disagree with SHP’s evidence, and conclude that, as a result 

of plaintiffs cognitive deficits, plaintiff is not capable of performing any work-related activities, 

including sedentary work activities. Ln an affirmed report dated November 3,2009, Robert B. 

Goldberg, D.O., states, based upon his review of plaintiffs medical records and his examination 

of plaintiff, that he suffers from constant headaches, persistent dizziness, and balance problems 

(Schirripa Affirm. in Opp., Exh. A [Goldberg Affirm., at 41). Dr. Goldberg states that plaintiff 

has deficits in memory, hearing, and vision, and suffers from depression (id.), Dr. Goldberg 

concludes that plaintiff is not employable in any meaningful capacity, explaining that “the 

cumulative impact of the factors with which [plaintiff] deals on a daily basis as a consequence of 
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his physical, cognitive and mental health disabilities prevents him from achieving and 

maintaining the demands of every day [sic] employment” (id.). Additionally, Dr. Goldberg notes 

that plaintiff was evaluated for and accepted into a three day per week TBI rehabilitation 

program, and is still eligible for a homecare attendant (id.). 

Workers’ compensation Law $ 11 provides that: 

“An employer shall not be liable for contribution or indemnity to any third person 
based upon liability for injuries sustained by an employee acting within the scope of 
his or her employment for such employer unless such third person proves through 
competent medical evidence that such employee has sustained a ‘grave injury’ which 
shall mean only one or more of the following: death, permanent and total loss of use 
or amputation of an arm, leg, hand or foot, loss of multiple fingers, loss of multiple 
toes, paraplegia or quadriplegia, total and permanent blindness, total and permanent 
deafness, loss of nose, loss of ear, permanent and severe facial disfigurement, loss of 
an index finger or an acquired injury to the brain caused by an externalphysical 
force resulting in permanent total disability” 

(emphasis added). 

In Rubeis v Aqua Club, lnc. (3 NY3d 408,413, 417 [2004]), the Court of Appeals 

considered whether a brain injury that rendered the worker unemployable, but did not render the 

worker unable to perform day-to-day functions, constituted a “permanent total disability” under 

the statute. The Court held that a brain injury results in “permanent total disability” under the 

statute when the evidence establishes that the plaintiff is “no longer employable in any capacity” 

(id. at 413).  The Court of Appeals reached this conclusion in view of the fact that: (1) none of 

the other listed “grave” injuries had the effect of preventing the worker from caring for himself or 

herself; and (2) the Workers’ Compensation Law is generally about “workers and their work,” 

and the term “disability” as used throughout the Workers’ compensation Law generally refers to 

inability to work (id. at 417). “‘In any capacity’ is in keeping with legislative intent and sets a 
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more objectively ascertainable test than equivalent, or competitive, employment” (id.). 

In the instant matter, the experts disagree over the extent of plaintiff’s cognitive and 

neurological impairments and, therefore, whether he is capable of performing sedentary work, 

including jobs such as a dishwasher, security guard, and ticket collector. Further, the experts do 

not agree as to whether plaintiff is malingering. In view of the conflicting evidence, there are 

issues of fact as to whether plaintiff is unemployable in any capacity (Galindo v Dorchester 

Tower Condominium, 56 AD3d 285,286 [lst Dept 20083 [employer failed to meet its burden that 

worker did not suffer “grave injury”; record supported court’s conclusion that worker suffered 

traumatic brain injury which left him unemployable in any capacity]; Mendez v Union Theol. 

Seminavy in City ofN.  Y. ,  26 AD3d 260,261 [lst Dept 20061 [triable issue of fact as to whether 

plaintiff suffered a “grave injury”; plaintiffs physicians concurred that he suffered a traumatic 

brain injury resulting in permanent disabilities, including memory loss, diminished intellect, and 

traumatic seizure disorder]; Way v Grantling, 289 AD2d 790, 793 [3d Dept 20011 blaintiff‘s 

showing that he suffered from postconcussive syndrome, which permanently disabled him from 

competitive employment in even the most menial tasks, and that he had been awarded Social 

Security disability benefits, was sufficient to raise an issue of fact]). The court notes, however, 

that SHP’s evidence that plaintiff is able to care for himself is not pertinent to the inquiry, 

because the statute only addresses whether the worker is “[un]employable in any capacity,” not 

whether the worker is able to perform day-to-day functions (see Rubeis, 3 NY3d at 413). 

Accordingly, the part of ESDC/42”d Street and First New YorWFC 42”d Street’s cross 

motions seeking indemnification and contribution from SHP are denied. The part of SHP’s cross 

motion seeking dismissal of the third, fourth, and fifth-party complaints is also denied. 
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Motion by SHP for Contractual Indemnification against Sunstone Lessee and Sunstone 
LLC 

SHP argues that it is entitled to contractual indemnification and a defense and to be held 

harmless from Sunstone Lessee, pursuant to the indemnification clause in the HMA. SHP 

contends that plaintiffs accident arises out of SHP’s performance of services under the HMA. In 

addition, SHP maintains that Sunstone LLC is a third-party beneficiary of the HMA, and that 

Sunstone LLC is therefore subject to the same contractual obligations as Sunstone Lessee. 

Although Sunstone Lessee acted as the “Owner” under the HMA, argues SHP, it did so on behalf 

of Sunstone LLC, the owner of the Hotel unit. 

In opposition, Sunstone LLC and Sunstone Lessee argue that the HMA lacks explicit 

language unequivocally showing an intent to indemnify SHP for its own negligence. In any 

event, Sunstone LLC and Sunstone Lessee contend that no indemnification obligation has been 

triggered under the plain terms of the HMA. The loading docks were not part of SHP’s 

responsibilities pursuant to the plain language of the HMA. 

In pertinent part, article 22.2 of the HMA states, as follows: 

“Except as provided in Section 22.1, Owner hereby agrees to indemnify, defend and 
hold Operator (and Operator’s agents, principals, shareholders, partners, members, 
officers, directors and employees) harmless from and against all liabilities, losses, 
claims, damages, costs and expenses (including, but not limited to, reasonable 
attorneys’ fees and expenses) that may be incurred by or asserted against such party 
and that arise from or in connection with . . . e) the performance of Operator’s 
services under this Agreement (including compliance with Section 3.3 hereoJ, (c) 
any act or omission (whether or not willful, tortious, or negligent) of  Owner or any 
third party or (d) or any other occurrence related to the Hotel (including but not 
limited to environmental or life-safety matters) andor Operator’s duties under this 
Agreement whether arising before, during or after the Term” 

(Berger Affirm., Exh. R, at 30 [emphasis supplied]). 
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8. i I ,  

Both parties agree that the court should apply Maryland law in interpreting the HMA. 

Pursuant to article 24.6 of the HMA, the HMA is to be “construed, both as to its validity and as 

to the performance of the parties, in accordance with the laws of the State of Maryland, without 

reference to its conflict of laws provisions’’ (id. , Exh. R, at 33). Under Maryland law, “a 

covenant, promise, agreement or understanding in, or in connection with or collateral to, a 

contract or agreement relating to the construction, alteration, repair, or maintenance of a building, 

structure . . . purporting to indernnifi the promisee against liability for damages arising out of 

bodily injury to any person or damage to property caused by or resultingfiom the sole 

negligence of the promisee or indemnitee, his agents or employees, is against public policy and 

is void and unenforceable” (Maryland Code, Courts & Judicial Proceedings 5 5-401 [a] 

[emphasis supplied]). 

In Crockett v Crothers (264 Md 222,227,285 A2d 612,615 [1972]), the Maryland Court 

of Appeals held that, in general, “contracts will not be construed to indemnify a person against 

his own negligence unless an intention to do so is expressed in those very words or in other 

unequivocal terms.”3 In Heat h Power Corp. v Air Prods. & Chemicals, Inc. (320 Md 584,588, 

578 A2d 1202, 1204 [ 1990]), a contractor and a property owner entered into a construction 

contract which required the contractor to indemnify the owner for any liability “resulting from or 

arising out of or in connection with the performance of this contract by Contractor.” In that case, 

3The indemnification provision at issue in Crocktt  stated that the contractor would 
“indemnify the owner and the engineer from all claims, damages and losses arising out of or 
resulting from the performance of the work” (Crockett, 264 Md at 228, 285 A2d at 61 5) .  The 
Maryland Court of Appeals ruled that the contract did not obligate the contractor to indemnify 
the engineer against the engineer’s own negligence in preparing plans and specifications (id. at 
228,285 A2d at 615). 
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the owner’s sole negligence caused the contractor’s employee’s injury (id,). The Court held that 

the indemnification clause could not be construed as indemnifying the owner against its sole 

negligence, because such a construction would violate public policy (id. at 592,285 A2d at 

1206). As noted by the Court, “[slince the contract did not expressly or unequivocally indemnify 

Owner against its own negligence, the circuit court judge was correct in ruling as a matter of law 

that Contractor had no contractual duty to indemnify Owner” (id. at 593, 285 A2d at 1206-1207). 

Here, article 22.2 of the HMA provides that Sunstone Lessee agrees to indemnify, defend 

and hold harmless SHP for claims arising out of “the performance of [SHP’s]  services under this 

Agreement” (Berger Affirm., Exh. R, at 30). The court notes that the indemnification clause at 

issue is virtually identical to the clause at issue in Heat d Power, where the Maryland Court of 

Appeals ruled as a matter of law that there was no contractual duty to indemnify. The HMA does 

not expressly or unequivocally provide that Sunstone Lessee agrees to indemnify SHP against its 

own negligence (compare Mass Transit Admin. v CSX Tramp., Inc., 349 Md 299,301,708 A2d 

298, 300 [ 19981 [indemnification provision requiring indemnification for “liability of every kind 

arising out of the Contract Service” included railroad’s own negligence]; see also Lopez v Louro, 

2002 WL 91273, *2,2002 US Dist LENS 1020, *4 [SD NY 20021 [applying Maryland law; 

indemnification clause requiring “any and all claims, suits, loss, damage or liability” for bodily 

injury, death andor property damage arising out of or related to motor carrier’s use or 

maintenance of equipment included claims for indemnitee’s own negligen~e]).~ Therefore, 

Sunstone Lessee is not obligated to defend or indemnify SHP as a matter of  law. 

4The fact that subsection (c) states that Sunstone Lessee agrees to indemnify SHP for “any 
act or omission (whether or not willful, tortious or negligent) of [Sunstone Lessee]” also 
indicates that the parties did not intend this to be the case for subsection (b). 
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While SHP contends that it is entitled to enforce the HMA indemnification provision 

against Sunstone LLC, it is well established that a contract cannot be enforced against one not a 

party to it (Residential Warranty Corp. v Bancrojl Homes Greenspring Val., Inc., 126 Md App 

294,316,728 A2d 783,794 [1998], cert denied 355 Md 613,735 A2d 1107 [1999]). One who 

is not a party to a contract may be become bound by the contract by later accepting or adopting 

the contract (id.; Snider Bros., Inc. v Heft, 271 Md 409,414,317 A2d 848, 851 [1974]). 

Sunstone LLC was not a party to the HMA, and SHP points to no evidence indicating that 

Sunstone LLC ratified the contract such that it could be enforced against it. Although SHP notes 

that a third-party beneficiary of a contract takes subject to the same defenses against enforcement 

of the contract as exist between the original promisor and promisee (Shillman v Hobstetter, 249 

Md 678,690,241 A2d 570,577 [1968]), that does not show that a contract may be enforced 

against a third-party beneficiary, pursuant to Maryland law. 

SHP’s Motion for Dismissal of Sunstone LLC and Sunstone Lessee’s Common-law 
Indemnification Claims 

Finally, SHP is not entitled to summary judgment dismissing Sunstone LLC and Sunstone 

Lessee’s common-law indemnification claims based on waiver. A waiver is the “intentional 

relinquishment of a known right” (Taylor v Mandel, 402 Md 109, 135, 935 A2d 671, 686 

[2007]), or conduct that warrants such an inference (Myers v Kayhoe, 391 Md 188,.205,892 A2d 

520,530 [2006]). SHP has not pointed to any provision of the HMA or any other evidence 

which shows that they waived their rights to seek indemnification from SHP. 

CONCLUSION 

In view of the above, it is hereby 
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ORDERED that the motion by plaintiffs Victor and Elvia Munoz for consolidation is 

granted and the action captioned Munoz v Hilton Hotels Corp., Index No. 1 10826/07 is 

consolidated with the action captioned as Munoz v Empire State Dev. Corp., Index No. 

1 16 174/07 under Index No. 1 10826/07, and the consolidated action shall bear the following 

caption, under Index No. 1 10826/07: 

Plaintiffs, 

-against- 

HILTON HOTELS CORPORATION, FC 42 HOTEL 
LLC, SUNSTONE 42m STREET, LLC, SUNSTONE 
42ND STREET LESSEE, INC., EMPIRE STATE 
DEVELOPMENT CORPORATION, 42m STREET 
DEVELOPMENT PROJECT, INC. and NEW YORK 
STATE URBAN DEVELOPMENT CORPORATION 
d/b/a EMPIRE STATE DEVELOPMENT 
CORPORATION, 

ORDERED that the pleadings in the actions hereby consolidated shall stand as the 

pleadings in the consolidated action; and it is further 

ORDERED that upon service on the Clerk of the Court of a copy of this order with 

notice of entry, the Clerk shall consolidate the papers in the actions hereby consolidated and shall 

mark his records to reflect the consolidation; and it is further 

ORDERED that a copy of this order with notice of entry shall also be served upon the 
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Clerk of the Trial Support Office (Room 158)' who is hereby directed to mark the court's records 

to reflect the consolidation; and it is further 

ORDERED that the motion (seq. no. 004) by plaintiffs for summary judgment is granted 

on the issue of liability under Labor Law 5 240 (1) against defendants Empire State Development 

Corporation and 42"d Street Development Project, Inc., and is otherwise denied; and it is further 

ORDERED that the cross motion by defendantshhird-party plaintiffs FC 42 Hotel LLC, 

Empire State Development Corporation, 42nd Street Development Project, Inc., and New York 

State Urban Development Corporation d/b/a Empire State Development Corporation is granted 

to the extent of dismissing plaintiffs' Labor Law $6 200hegligence and 241 (6) claims and 

dismissing FC 42 Hotel, LLC from the action and the complaint is dismissed in its entirety as 

against said defendant as taxed by the Clerk of the Court, and the Clerk is directed to enter 

judgment accordingly in favor of said defendant, and is otherwise denied; and it is further 

' ORDERED that the cross motion by third-party defendadfourth-party plaintiffhfth- 

party defendant in Action 1 and third-party defendadfourth-party plaintiff/fifth-party plaintiff in 

Action 2, Sunstone Hotel Properties, Inc. d/b/a Hilton Times Square is denied; and it is further 

ORDERED that the cross motion by fourth-party defendantdfifth-party defendants in 

Action 1 and fourth-party defendants in Action 2, First New York Partners Management, LLC 

and FC 42"d Street Associates, L.P. is granted to the extent of dismissing plaintiffs' Labor Law 

$ 5  200/negligence and 241 (6) claims, and is otherwise denied; and it is further 
t 

ORDERED that the remaining parties shall appear for a pre-trial conference in Part 1 1, 

room 351 on July 29,2010 at 3 :OO pm.. 

Dated: J u l y 7  20 10 
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