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Plaintiff, 
Index No. 1 13306107 

-against- 
Order 

DAVID E. AZAR, DDS and 
DALE D. OOLDSCHLAO, DDS, 

l_l----c-_c-331--_-_C--Ic--..-----I-I----------- 

JOAN B. LOBIS, J.S.C.: 

Defendant Dale E. Goldschlag, putsuant to 

C.P.L.R Rule 3212, for summary judgment onthe groundthat the statute of limitations bars plaintiff 

from bringing claims for alleged malpractice that occurrcd prior to March 12,2005. This is Dr. 

Ooldschlag's aecond motion for summary judgment based on the his dtfansc of the statue of 

limitations. His first motion for summary judgment w89 brought before discovery commenced and 

was denied with leave to renew after discovery in a decision and order of this court dated March 19, 

2009 (the "March 2009 Decision"). 

This action sounds in dental mdpractice and lack of informed consent. PlaMff 

alleges that defendants improperly placed two dental implants and crowns into her upper right jaw 

at teeth numbers 4 and 5, and that the Implants panatrated her sinus cavity, resulting in persistent 

sinus infbctions, a fistula laading to bone and tissue loss, and subsqutnt surgery to remove the 

implants and repair the damage to her upper jaw. 

The facts pertinent to the issue of the statute of limitations and Dr. Goldschlag's 

treatment are as follows. On August 3,2004, plaintiff had her fKst dental appointment with CD- 
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defendant David E. k a r ,  D.D.S. That appointment included an examination, x-rays, and a cleaning. 

She also indicated that she was interested in smile rcconstruction. Dr. Azar determined that plaintiff 

needed dental work at the site of teeth numbers 4 and 5. His treatment plan included thu extraction 

of tooth number 5 (tooth number 4 WBS already missing), the placement of implants in both of the 

spaces where tcath 4 and 5 were, and the installation of permanent crowns onto the implants. The 

extractions and implants were to be done on the same day, at the end of which plaintiff was to be 

fitted with temporary crowns until permanent crowns could be placed. 

On tho evening of September 9,2004, plaintiff presented to Dr. Azar’s dental of€icts. 

She had been prescribed a prophylactic antibiotic, which she started taking the day before the 

scheduled surgery. Plaintiff testified that she was under the impression that Dr. Azar would perform 

the implant proccdure until hc informed her, the day of the procedure, that Dr. Goldschlag-“his 

partner” or “associate”--would be performing the implants. Dr. Azar denies that he waited until tha 

day of the surgery to discuss Dr. Ooldschlag’s role in the treatment plan. He also denim that he 

introduced Dr. Goldschlag as his partner or associate; rather, he testified that he introduced Dr. 

Goldschlag as a doctor who performs implants at his (Dr. Azar’s) office. Dr. Azar proceeded to 

extract tooth number 5 under local aneathesia. Immediately thereafter, Dr. Goldschlag placed the 

hplants. Finally, Dr. Azar placed the tempomy c r o w .  

Plaintiff saw Dr. Azar for two follow-up appointments on September 27,2004, and 

October 20,2004. On September 27, plaintiff reported some pain and the surgical site had some 

inflammation, so Dr. Azar prescribed an antibiotic. On October 20, it appeared to Dr. Azar that the 
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implants WE haaling wall. An x-ray taken on October 20 showed some radiolucency at the surgical 

site. On October 28, 2004, Dr. Goldschlag saw plaintiff at Dr. Azar’s offices for a follow-up 

appointment, and ha noted that plaintiff had “possible sinusitis” and prescribed an antibiotic. Dr. 

Azar SBW plaintiff for all other follow-up appointments and treatment. On November 1 1,2004, and 

January 1 1,2005, Dr. Azar noted that there wfls no swelling, pain, or inflamation at the site. Plaintiff 

had a cleaning at Dr. Azar’s offices in February 2005. In March 2005, Dr. Azar noted that the 

implant WBS ready to be restored and impressions were made for the final crowns. On April 12, 

2005, Dt. Azar attempted to a f i x  the permanent crowns to plaintiffs implants but number 5 was 

rotating, which indicated a poor fit. Dr. Azar put the temporary crowns back on and told plaintiff 

to come back for a second attempt. Plaintiff came back two days later, on April 14,2005, and the 

fit for the permanent crown WELB woraa-it was now spinning. Dr. Azar put the temporary crowns 

back on and sent the permanent crowns back to the laboratory where they were manufactured. On 

May 10,2005, Dr. Azar cemented in the permanent crowns. The next day, plaintiff reported by 

phone that she was experiencing swelling in her right check. Dr. Azar prescribed an antibiotic and 

Motrin, and directed plaintiff to come in to his ofice for observation. May 10,2005, was the last 

date that Dr. Azar treated plaintiff. Plaintiff commenced this action on September 12,2007. 

Dr. Ooldschlag now moves for summary judgment on the ground that the statute of 

limitations expired before plaintiff commenced this suit against him because his treatment occurred 

more than two and one half years prior to the commencement of the lawsuit. The party moving for 

summary judgment must make aprlmafacie showing of entitlement to judgment as a matter of law 

by showing the absence of a triable issue of fact. &&hrez v. Prosmct HQSD~ 68 N.Y.2d 320,324 
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(1 986). Dr. Ooldschlaghas sufficient demonstrated that his treatment ofplaintiff occurred more than 

two and one half yaars prior to the commencement of the lawsuit. C.P.L.R. § 214-a. 

Once the movant satisfies his burden on a summary judgment motion, the burden 

shifts to the party opposing the motion “to produce evidentiary proof in admissible form sufficient 

to establish the existence of material issues of fact which require a trial of the action.” Alv- 68 

N.Y.2d at 324 (citation omitted). Plaintiff disputas Dr. Qoldschlag’s entitlement to summary 

judgment, contending that issues of fact exist as to whether the continuous treatment doctrine applics 

to toll the running ofthe statute of limitations against Dr. Goldschlag until plaintiffs matmcnt with 

Dr. Azar andcd in May 2005. Plaintiff contends that.Dr. Azar and Dr. Goldschlag were either 

partners or agents, such that Dr. h ’ s  trcatmcnt through May 2005 may be imputed to Dr. 

Goldschlag in order to establish continuous treatment. Plaintiff primarily relies on the parties’ 

testimony from their depositions to support her position that there are disputed issucs of fact that 

preclude summaty judgment. 

The continuous treatment doctrine, set forth in C.P.L.R. 0 214-a, provides that the 

time to commence a dental “malpractice action is stayed ‘when the course of treatment which 

includes the wrongfbl acts or omissions has run continuously and is related to the same original 

condition or complaint.’” 56 N.Y.2d 399,405 (1982), V 

pfNew Yo& 12 N.Y .2d 15 1, IS5 (1 962). “The doctrine rests upon the balicf that tho best interests 

of a patient warrant continued treatment with an existing provider, rather than stopping treatment, 

aa ‘the [existing provider] not only is In a position to identify and correct his or her malpractice, but 
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is best p l d  to do MI.”’ Y. Jm J , e  P,C, 16 A.D.3d 261,262 (1st Dap’t 2005) 

(brackets in original), e 56 N.Y.2d at 408. If there is more than one treater 

involved in caring for tho garnu itl)ury, illness, or condidon, “thc continuing treatment by one will 

be imputed to the other in the presence of an agency relationship, or mme other relevant association 

which continua the nexus between the two providers.” Qecnanolskava v. V.I.P. Mad. 221 

A.D.2d 59,62 (I& Dep’t 1996) (citations omitted). 

A review of the deposition transcripts and treatment records indicates that material 

questions of hct remain as to the applicability of the continuous treatment doctrine to Dr. 

Ooldschlag’s trcattncrk Already described earlier in the decision is the dispute over whether Dr. 

Azar and/or Dr. Goldachlag represented to plaintiff that they were associates or partners; plaintiff 

teatified that they did represent that they wure somehow affiliated, and defendants testified that they 

did not. Additionally, Dr. Ooldschlag testified that he parforms implants for Dr. h ’ s  patients 

approximately ten times a year, pursuant to an oral contract, and has done so for about ten ycars. At 

tho time of plaintiffs treatment, Dr. Goldschlag did not independently bill for his scrvIccs; mthar, 

Dr. Azar billed the patient for the total amount of the work, and then paid Dr. Ooldschlag his portion 

by check, minuj the rent or overhead that Dr. Ctoldschlag owed Dr. Azar per patient. Neither did Dr. 

Goldschlag maintain independent notes on his treatment of Dr. h ’ s  patients; rather, his notes were 

recorded alongside Dr. h ’ s  notes in Dr. Azar’s chart, 

Further, while both doctors testified that the implant procedure is suparatc and distinct 

from the extmtion procedure and the restoration procedure, It is clcar that in ccrtafn ways they 
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coordinated their treatment. Dr, Goldschlag only treated plaintiff because hc had an oral agreement 

with Dr. Azar to perform the implant portions of Dr. Azar’s cosmetic restorations. Dr. Goldschlag 

testified that he usually relics on Dr. k * s  evaluation of patients ag good candidates for implants, 

without conducting his own independent consultations, because Dr. Azar is an excellcnt dentist and 

he trusts Dr. Auu’s evaluation. The cosmetic treatment plan developed by Dr. Azar encompassed 

and specifically called for Dr. Qoldschlag to perform implant surgery. Dr. h ’ s  extractions 

immediately prior to the implants, and his commencement of the restoration process immcdiatcly 

after the Implants, hinged on tha implant trtatmcnt provided by Dr. Goldschlag. Dr. OoldschlaQ 

testified that his treatment ended when Dr. Azar informed him plaintiff had a full resolution of her 

symptoms on November 18, and that plaintiff “chose not to see’* him after that. However, Dr. 

Ctoldschlag also testified that after aix weeks of healing, the restorative dentist is capable of 

performing the postoperative evaluations. If Dr. Azar had performed the implants, instead of Dr. 

Ooldschlag,’ there would be little question that the implant procedure was part of the mtorativo 

treatment plan and that continuous treatment doctrine would serve to toll the statute of limitations 

as to the treatment provided on September 9,2004, until plaintiffs treatment ended in May 2005. 

The merita of the action have not been argued here, and no expert opinions have btcn 

submitted. This summary judgment motion essentially comes down to one person’s testimony 

against another perSon*s testimony. The court cannot, as a matter of law, declare that there is, or is 

not, a “strong” enough or “sufiicient nexus** 221 A.D.2d at 63) between Dr. Azar 

and Dr. Ooldschlag so as to toll the limitations period until plaintiff stopped the cosmetic restoration 

’ J n d d ,  Dr. Azar testified that he now does implants himself. 
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treatment with Dr. Azar. This issue turns on questions of fact and credibility, which must be left to 

the fact finder. Accordingly, it is hereby 

ORDERED that defendant Dale E. Goldschlag, DDS's motion for summary judgment 

is denied. 

Dated: July 25 , 201 0 
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ENTER: 

JOAN B. LmIS,  J.S.C. 
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