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SCANNED ON 81412010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justlce 

PART 59 

LEONARD HOFFMAN and ROSALIA HOFFMAN, Index No.: 108095/06 

Plaintiffs, 
Motion Date: 07/13/1 Q 

- v -  Motion Seq. No.: 08 

Motion Cal. No.: 46 BILTMORE 47 ASSOCIATES, LLC, MANHATTAN 
THEATRE CLUB, INC., THE BILTMORE THEATER 
CORP., THE BILTMORE THEATRE GR., INC., 
SWEET CONSTRUCTION CORP., BILTMORE THEATER 
INDEPENDENT MANAGER CORP., BILTMORE 
THEATARE, LLC., THE JACK PARKER CORP., 
BILTMORE TOWER, LLC, PARKER SECOND, LLC, 
PARKER THEATRE ASSOCIATES, LLC., a n d  
SWEET CONSTRUCTION of  LONG ISLAND, LLC., 

Defendants. 

The following papers, numbered 1 to 3 were read on this motion for a hearing. 

P l a i n t i f f s ’  outgoing counsel moves for a hearing to 

determine the amount of its “attorney’s lien.” The movant fails 

to specify whether it is seeking a common law retaining lien or a 

c h a r g i n g  l i e n  (Judiciary Law 475). However, as the affirmation 

in support of the motion refers to fees sought i n  exchange for 

plaintiffs’ file, the court s h a l l  treat the current application 
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E)l t :~i i - l t iL~fs  oppose t.he a p p l i c a t i o n  on t h e  y rour ids  t .hat .  Lhe 

The c o u r t  s h ; d l l  d i r e c t  a h e a r i n g .  A s  . r ; t a t cd  h y  t h e  C o u r t .  of 

Appeal  .c; 

A c:1 i ent 1 - i ~  (ln a . b s o l u t e  r i g h t  t o  d i s c h a r q e  an a t t o r n e y  
a t  ~ i i y  ILime. T f  t h e  c l i s c h a r g c  i s  w i t h  cause, t h c  at.torrIey 
has no right t.o compensation U T  t o  a r e t a i n i n g  . l i en .  I f  
t h e  d i s c h a r g e  i s  wil-hont  c a u s e  b e f o r e  t.he comple.i . ion of 
serviccs , t h e n  t h e  arnoi.int of  the attorney's c o m p e n s a t i o n  
m i ~ s i ;  be d e t e r m i n e d  on a quan tum m e r u i t  b a s i s .  . . A 
h c a r i n g  i s  r-eyui red t o  d e t e r m i n e  i f h e  was d i s c h a r g e d  for 
(:au..;e or,  i f  he  was d i s c h a r g e d  w i t h o u t  c a u s e  b e f o r e  
c o m p l e t i o n  of t h e  servi .ces  , for a d e t e r m i n a t i o n  of his 
f e e  o r i  t - h e  quantum m e r u i t  b a s i s .  

T e i c l i r i e r  by Tcichne - r  v W & J Holsteins, I n c .  , 64 N Y 2 d  9 7 7 ,  979 

( 1 9 8 5 )  ( c i t a t i o r i s  omitked) . "Of c o u r s e ,  a t  s u c h  h e a r i n g  

p l a i n t . i f f  i s  entitled t o  o f f e r  s u b s t a n t i a t i o n  of  h i s  c o n t e n t i o n  

t h a t  lie d i s c h a r g c d  [ t h e  l a w  f i r m ]  for c a u s e ,  a n d  t h a t  [ t h e  law 

firrn] is t i e i - c f o r e  riot e n t i t l e d  to a n y  attorney, s f e e s .  While 

c-ii i fe re n c e s o f op  i 1.i i on coi-ice rn i rig s t r a t  e g y  d o  n o t  c o n s  t i, t u  t. e 

caiise f o r  c i i s c h a r g i  n g  ~ I ' I  a t t o r n e y ,  p l a i n t i f - f  h a s  t h e  r i g h t  t o  

aI:.t .enipt t o  show t.k)at t.lie law f i r m ' s  conduct c o n s t i t u t e d  a iailure 
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arr~)urit. of- a t t o r n e y ’  s fees earned by the  movant. on a q u a n t u m  

rnc? r j . i . i t  k);d:;i:< d u r i n c j  the per-ioci movant r e p r e s e n t e d  t h c  p I a i  ntiffs 

i n  t.tiis iicI.ic11-i ~ i r i d  ( 2 )  w1het:her t h e  p l a i n t i f f s ’  d i s c h a r g e  of t h e  

inuvari t  f irm ~ 3 s  “fclr (zc l i~se”  as s e t  f o r t i  i.11 t.he c a s e s .  Upon a 

n i o t i o ~ i  t.o c o i n f i  1 r r i  t . h e  r e f e r e e ’ s  r e p o r t  t h e  courL s h a l l  dc t - e rmine  

the  is:-;i.ies pre:-;erit:ed w i . t h  respect t.o t.tie l i e n .  ‘The movant a n d  

p l a i  r i t . i f f . 5  of c01.1rse remairn f r e e  t o  s t i p u l a t e  t o  such amount a t  

a riy I. i n i e  . 

Acc :o rd iny Iy ,  i t  i s  

O R D Y , R t 3 D  t . i a t  t h e  m o t i o n  i s  GKHN’I’ED t.o t h e  e x t e n t  set € o r t h  

b e 1 . 0 ~ ;  a n d  i t .  i s  f u r t h e r  

O R D E I W D  t h a l .  t h e  issues of (1)  t h e  amount of a t t o r n e y ’ s  f e e s  

e a r n e d  by 1.he movant o n  a quan tum n i e r i u t  b a s i s  d u r i n g  t h e  p e r i o d  

niovainl: represpri t -ed t . i e  p 1 , a i n t i f f s  j.n t h i s  action arid ( 2 )  whether 

t h e  p l a i r i t i L f s ’  ri i  scharge of t h e  movant. firm was “for cause ,  are 

refPrxeC1 1.0 (3 lJIIO/Speci.al. R e f e r e e  t o  h e a r  and r c p o r t  with 

~P,(.’Oirirnendat.i oiis ,  except t h a t  , i n  t h e  e v e n t  of and upon t h e  f i l i n g  

of a :I ; t . ipulatiori  OF t.he p a r l : i e s ,  as perrni ttecl by CPT,R 4 3 1 7 ,  the 

JHO/Sp(:!c:ial Iie.Eeret7, or a n o t h e r  person d c s i g n a t c d  b y  t h e  par t i . es  

t.o s e r v e  3,s r e f e r e c ,  sha l .1 .  d c t . c r m i n e  t h e  a f o r e s a i d  i s s u e ;  and i t  

i s f 1.1 1 L 1-1 e L 

C)Rr~I.~;l?LL) t l - l ~ i l .  t . h i  :i 1r1at.t.er is her-eby  r e f e r r e d  t o  t h e  Special 

R c f 1:: r c C’ 1 e 1: L: ( P, c:) (:)In 1 I 9 M , 6 4 6 - 3 8 6 - 3 0 2 8 (1 L 

. ) for p1ai:errieiit. at the c ta r l i e . s t  p( : )ss ible  
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~1a t .e  upon t h e  c a l  endar of- the  Spec i -a l .  Referee P a r t  ( P a r t  S R P )  , 

w h i c h ,  i r ac:c:orciar-ii.e wi. t .11 t h e  R u l e s  of  t h a t  P a r t  (which a r e  

p o s t e d  C)II  Lhe w c ! l ~ . s i t e  o f  t.11is C o u r t  a t  w w w .  rn~c:(:)iur. t .s .  cjov/supctmanh 

a t  s ha  1 1 

assiqr-1 1 . 1 1 - i  :i ruat.t.c.r t o  cj r i  available J H O / S p ~ c i a l  Referee Lo h e a r  

a r i d  report ,:IS s p e ( : i f i c c i  ab( ive ;  a n d  i t  is f u r t . h e r  

t. I C  \ \  l<e f.e r e r.i c: e :; ” 1 i 1-1 k ~ i r - i d  e 7: \ \  C o1.1 r t. 11 o LI s e P LC C; F: du r e s ” ) , 

C)IIDElIED l : h a t  c n u r i s e l  sha11  i.nirnedi ate1 y c :onsul t  o n e  a n o t h e r  

arid c:c~i.~rnsc!l f o r  the movant s h a l l ,  w i t h i n  1 5  d a y s  f r o m  t h e  d a t e  of  

this Order ,  subrnit: to the Special Referee C l e r k  b y  far,  (212-401- 

9lEIG;) o r -  c ! i m i l  a n  I n f o r m a t i o n  S h e e t  ( w h i c h  can  be accessed at the 

\‘FiCi~CrEnc:es” l i n k  o r 1  L h e  C O L I L . ~ : ’  s websi t e )  c o n t a i n i n g  a l l  t h e  

i n f o r m a t . i o n  c : a l l e d  f o r  t . h e r e i n  a n d  t h a t ,  a s  s o o n  a s  p r a c t i c a l  

t . h e r e a t t c ! r ,  t h e  S p e c i a l  Re fe ree  C le rk  s h a l l  advise counsel f o r  

t . h c  p a r t i e s  of  t h e  d a t e  fixed for t he  appearance of the mat ter  

u p n ~  t.he c a l e n d a r  01 t h e  Special Referee Part; and i l r  is f u r t h e r  

OFiDLR,EL) t ha t .  the parties s h a l l  a p p e d r  f o r  t . h e  reference 

l- ieii~iriq,  i r i ( : l  i i i - l i . i n g  a11 w i t n e s s e s  and  e v i d e n c e  t h e y  seek t o  

preser-i[. , ;+iIid sha 1.1 he  ready t o  p r o c e e d ,  or1 t h e  cia t:e f , i r s t  f i x e d  

hy t h e  Spec id1  R e t c r c c  C l c r k  s u b j e c t  only t o  any a d j o u r ~ m e n t  that :  

mdy 132 a ! . i i . h c i r - i  zed by t h e  S p e c i a l  Referee Pari-. in acr:or-tlarice w i t h  

the R u l c s  of that.. P a r t ;  a n d  it i s  f u r t h e r  

0F,DF8RFtr) t . h a t  t h e  dei.errnir-1a t . i o r i  o f  t.he i s s u c s  so r c f c r r e d  on 

t: 11 i s r n  c t i 1:) n i ‘I; he 1 r.4 i 1-1 ~3 he y a 11 c c3 p c n d j. 7-1 re c: e i p t: o 1 L 1-1 e r e p  o r t and  
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rorifirrn c ~ r c l c r  d i s a f f i r m  the R e p o r t .  o f  t h e  JHO/Special  Referee 

I..i.rnel.y made pursuar i t  t o  C P L R  44133 anci S e c t i o n  2 0 2 .  4 4  o f  the 

[Uniiorm 1?u1 es tor Trial Courts; a r i d  i t  i s  f u r t h e r  

OKDLlIEU I:.hat t he  1iear.i r-ig will be conducI.ed in t . he  same 

m , ? n r - i a r  ;is (3 t . r i a l  bcforc a 5Ju5:1:ice w i t h o u t :  a j u r y  ( C F L R  4318) 

(tLhe Ipr-occcding w i l l  he  recorded b y  3. c o u r t  r e p o r k e r ,  the rules 

of  evic:ien(.:e a p j p l y ,  etc. ) arid tha t .  t.he p a r t i e s  shall.  a p p e a r  f o r  a 

refcr-en(:e. h c ! a r i r . l q ,  i n c l u d i n g  with all s u c k  wi t-riesses and ev idence  

a s  \ . h e y  may seek t o  p ~ e s e n t ,  arid s h a l l  he r eady  t o  p r o c e e d ,  on 

t . h c  d a t e  f i r s t .  f i x e d  b y  t h e  S p e c i a l .  Refcree C 1 . e r k  s u b j e c t  o n l y  to 

a n y  r 2 d j  our-nmcnt t .ha t  may be a u t h o r i z e d  by  t he  S p e c i a l  Re fe ree  

Part 11.1 acc:ordaric:e w i t h  the R u l e s  o f  that Part.. 

T h i s  i s  t he  deci:;ion and o r d c r  of  the c o u r t .  

D a t e'd : J u l y  27, 2010 E N T E R :  
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