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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: 0. PETER SHERWOOD PART 61 

JOSE R. MORALES, et a/., 

Justice 

INDEX NO. 601764106 

MOTION DATE March 26,2010 
Plaintiffs, 

-against- 
MOTION SEQ. NO. 904 

NAP CONSTRUCTION COMPANY, INC., et a/., 
8s MOTION GAL. NO. 

Defendants. 

The followlng papers, numbered 1 to 7 were read on this motion to WfiifV t hlq aGtlon a# g claw aCtlorr 

PAPERS NUMBERED 

1 -7 Notlce of Motlonl Order to Show Cause - Affldavlts - Exhlbits ... 
Answering Affidavits - Exhlbits 

Replying Affidavlts 

Cross-Motion: Yes d N o  

Upon the foregoing papers, plaintiffs’ motlon for an order pursuant to CPLR $5 901 

and 902 to certify this action as a class action is decided in accordance with the 

accompanying decision and order. 

RECEIVED 
JUL 022010 

MOTION SUPPORT OFFICE 
NY8 SUPREME COURT - CIVIL 

Dated: J y b  2, 201 0 DTAWd-r, 
0. PETEKSWRWOOD, J.S.C. 

check one: ri FINAL DISPOSITION lZ NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST 
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SlJl’IIEMIS COURT OF THE S‘I’ATE OF NEW YORK 
COUNTY OF NEW YORK: PART 61 

JOSE R. MOlL41,ES and VICTOR NAN, individually 
and on behalf of all other persons similarly situated 
who were employcd by NAP CONSTRUCTION 
COMPANY, INC. and AMAZING CONSTRUCTION, 
INC. along with other entities affiliated or controlled 
by NAP CONS‘IXUCTION COMPANY, INC. and/or 
AMAZING C’ONSTRUCTION INC. with rcspect to 
certain I’ublic Works Projects awardcd by THE CI’I’Y 
OF NEW YCIIIK and/or THE NEW YOIiK CITY 
I IO I I S I N C; A U‘I’I-I Olil ‘I’ Y ,  

X __________----------__r_________________--------------------------------- 

Plaintiffs, 

NAP C~ONS‘I’RUCTION COMPANY, INC., 
AN‘I’HONY PAN AGIO, AMAZING CONSTRUCTION, 
INC., TlRAM NIRANJAN and ATLANTIC MUTUAL 
INS‘CJRANCE COMPANY, 

DECISION AND 
OKDEII 

Index No. 60 1764/2006 

Plaintills .lost I<.  Moralcs and Victor Vann (collectively “plaintiffs”) bring this putative class 

action or1 behalf of tlicmsclvcs aiid other siiiiilarly situated construction trade workers, a class 

consisting of approximately 40 to 60 individuals, alleging that they werc not paid prevailing wagcs, 

sirppleiiieiital benefits and overtime compensation by defendants NAP Construction Company, Inc. 

(“NAP”). Amazing C‘onslruction, lnc. (“ACI”), and the individual defcndants Anthony Panagio and 

I iraiii NiraiijI-ui (,collectively “delindants”) for work they performcd on certain public works projects 

localed at Tilden Houses and Borinquen Plaza (collectivcly the “Public Works Projects”). Plaintiffs 

move for an ordcr pursuant to CP1,K $ 8  901 and 902 to certify this action as a class action. The 

motion is unopposed. For the reasons (hat Ibllow, plaintiffs’ motion for class certification is granted. 

Hrrckgro uncl 

r 7 .  

In or ahout 2003, dcfcndants entcred into a numbcr of contracts for Public Works Projects 

in New York for public entities, iiicluding the City of New York and the New York City Housing 
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Authority (“NYCHA”), lbr construction work to be performed at various locations including Tilden 

Iiouses and Borinqueii Plaza in Kings County (the “Public Works Contracts”), ‘The Public Works 

Contracts provided that defciidants would pay to all workers employed on the Public Works Projects 

the prevailing wages, suppleincntal benefits and ovcrtime compensation paid in thc locality to 

worlcers in the saiiic trade o r  occupation as deterriiincd by the New York City Comptroller and the 

Ncw York Slatc Ilepartmcnt of’ Labor and as rcquired by New York State 1,abor Law (j 220. The 

applicablc schedulc ofprevail ing wages and supplements for employees on the projects was annexed 

to and formed a part ofthe Public Works Contracts. Defendant Atlantic Mutual Insurance Company 

issucd payment bonds to ddendants guaranteeing the obligations of dcfeiidaiits and their 

subco~itractors under [lie Public Works Contracts. ’ 
Plaiiitifl’s allegc that NAP, ACI and the individually nanied defcndants paid them and the 

other niembers of the putativc class less than the prevailing wages and supplemental benefits listcd 

in the sclicdulc aiinexcd to the Public Works Contracts and failed to pay them overtime 

compensation lbr hours they worked over forty hours in any given week. 

In March 2006, plaintilfs commenced this action against NAP, ACI, Anthony Panagio, 

alleged to be one of tcii largest shareholders of NAP, Tiram Niranjan, alleged to be one of the ten 

largest sharcholders of ACI, and Atlantic Mutual Insurance Company, the insurance company which 

issued payment bonds in connection with the Public Works Contracts. Plaintiffs allege causes of 

action for breach of contract, quantum meruit, unjust enrichment, failure to pay wages, overtime 

compensation arid bcnefits under Labor Law $ 9  190, 191 and 198-c, overtime conipensation under 

Labor 1,aw $ 6 5 5  and 13, NYCRIC 142-3.2, personal liability under the Busiiicss Corporatioii Law 

5 630, and suretyship. 

Discussion 

CPT,II 5 901 (a) sets forth the following prcrequisites to certification of a class action: ( 1  ) the 

proposed class is so numerous that joinder of all members in impracticable; (2) comnion questions 

The complaint alleges that Liberty Mutual Insurancc Company issued payment bonds to I 

defendants (Complaint 7 22). However, Atlantic Mutual Insurance Company is named as a 
defendant j i i  the caption of the action and the causc of action in suretyship is against Atlantic 
Miihial Insurance C‘oiiipaiiy I’hus, Atlantic Mutual liisurancc Company is deemed to be the 
appropriately namcd surety. 
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of law and fact applicable to the class predominate over any questions affecting only individual class 

members; (3) claims o r  defenses of. the representative parties arc typical of the claims or delenses 

ofthe class; (4)  the representative parties will fairly and adequately protect the interests of the class; 

and ( 5 )  rlic class action is supcrior to othcr available methods for the fair and ei‘ficient adjudication 

ofthe controversy. The courts have repeatedly held that CPLK article 9 is to be libcrally construed 

and any doubts should be resolved in favor oldlowing an action to proceed as a class action (see, 

Hcllci4 I ’  Willimii ~ ’ P H P I  Lzfc Ins. C’o. qf‘N. I: ~ 37 AD3d 747, 748 [2d Depi 20071; Friar v Vungzicrrd 

I-lolding C.’oq., 78 A1)U 83, 91 [2d Dept 19801). The class reprcscntative has the burden ol‘ 

establishing the prerequisites to class certification (wc.  Globe S u r g i ~ d  Szqydy 17 tiEICCI In.c. C’o., 

59 AD3d 129, 137 [3d Dept ZOOS]). The primary issue for the court on a motion for class 

certification is “whcther the claims as set forth in the complaint can be ef’ficiently and economically 

nianagcd by the court 011 a classwide basis” (zd. at 136-1 37). 

I .  NLinzero.rity 

There is no set rule for the minium number of proposed members for class certification nor 

is tlicrc any ‘nicclianical tcst’ to determine whether the first prerequisite oi‘numerosity has been met 

( S E P ,  b-i+iw, 78 AD2d at 96). Here, the proposed representatives of the plaintiff class have submitted 

affidavits indicating that the class consists of between 40 to 60 workers and could, according to 

plaintiffs’ counsel, amount to as many as 100 workers, The named plaintiffs remember the names 

of about 38 of tliosc workers which they identilied in a list annexed to their respective affidavits. 

Although the exact iiumbcr of persons in the proposed class is not known at this time, the numerosity 

requiremeiit has been met hcrc with at least forty class members, which is large enough that joinder 

is not pixticahle, hut  narrow cnough to avoid being over inclusive (see, Galdwnez v Biordi 

C-’onslriic/ion C‘orp., 13 Miscid 1224 [A], 

2. I‘onimon Is.viie.r of’Law oi? F m i  

S O  AD3d 357 [ I s ‘  Dept 20081). 

In determining if this prerequisite, to wit, whether there is a predominating issue of law or  

hct. has been met, the court should considcr “whether the use of a class action would ‘achieve 

economies of timc, effort, and expense and promote uniformity of decision as to persons similarly 

situated”’Ccitatio1is omitted] (Frkir, 78 AD2d at 97). Plaintiffs contend that common factual.and 

legal issues involved in this putaiive class action, include, but are not limited to: (1 j whether the 
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schedules ofprevailing wagcs and supplemental bcncfits to be paid all workers were annexed to the 

respective Public Works Contracts; (2) whether defendants posted notices at a conspicuous place at 

tlie job sites advising workers ol‘ the prevailing wage and supplemental benefits; (3) whether 

dereiidants failed to pay plaintiffs and other putative class members overtiinc compensation for hours 

thcy worked over lilrty iii any given week; (4) whether plaintiffs and other putatjvc class iiiembcrs 

were third-party beneticiarics of the Public Works Contracts; ( 5 )  whether the Public Works 

Contracts required payniciit of prevailing wages and supplemental benefits; and (6) the rates of 

prevailing w a y s  arid supplemental benefits that workers were entitled to be paid at thc time that 

class members pcrformed work fbr defendants under tlie Public Works Contracts (Aff. of 1,aDonna 

M. Lushcr, kkq. in Support of Motion [Lusher Aff.], at 11 19). Plaintiffs further aver that the solc 

diffcrcnccs between claims of individual members of the putative class relate solely to the amount 

of damages owed to each individual mcmbcr rclatjve to the Iiours and times worked (id. at 11 26). 

1 he court finds that plaintiffs have satisiied this criteria as the entirc matter of defendants’ 

liability caii bc casily disposed of once it is determined whether the Public Works Contracts required 

the payiiieiit of prevailing wages and supplemental benefits and whether defendants complied with 

its obligation in this regard. Thus, to litigate this issue once, rather than 40 to 60 times, would 

clearly coiiserve j udicial resources, ensure uniformity of dccisions for individuals similarly situated 

and, thereby, serve the purpose for which CPLR article 9 was intended. 

3. Typicidity 

r_l  

Typical clainis are those that arise from the same facts and circumstances as the claims olthe 

class members (xet., Globe Surgical Supp/y, 50 AD3d at 143). Plaintiffs’ proposed class 

rcpresentatives have satisfied this pl-crcquisite by each submitting their own personal affidavits 

demonstrating that they were employed by NAP to work at the sites of the Public Works Projects 

pursiiant lo [hc I’iiblic Works Contracts and each was not paid the appropriate prevailing wages, 

supplcimciital bcncfits or overtime compensation. Plaintiffs havc also attached to their motion papers 

affidavits f’rorn several other putative class members who also claim to havc been employed by NAP 

lo work at tlic Public Works Projects in question during the same period as the representativc 

plaintills and were not paid thc prcvailing wagcs and supplemcntal benefits. ‘I‘hus, it is clear that 

thc proposcd rcpresentatives’ claims are typical for thc entire class as they arose out of the same 
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course of conduct and are bascd upon the same causes of action (set, Ackerrncin v Price Wuterhuusc, 

252 AD2d 179, 1 8 I [ 1 '' Dept 19Wj; Pruitl I' Rock~fi l ler  C'enfer Properties, 167 AD2d 14, 22 [ 1 '' 
Depl 100 I ] ) .  

4. A d q i u c y  r?f'Xepresentution 

Thc cssciitial hclors for the court to consider in determining the adequacy of representation 

LII'C potcntial coiillicts of' iiitercst bctwecn the representative and the class mernbcrs, personal 

charackristios of the proposed class represcntatives and thc quality of class counsel (see, GlohJ  

SurgiccdSupply, 59 AD3d at 144; Ackerman, 252 AD2d at 179; l'ruilt, 167 AD2d at 25-26). As has 

been previously discussed, the representative plaintiffs were both employed by NAP to perform work 

OH Public: Works I'rojecls and asscrt that they were underpaid for their services. The proposed class 

inembers are also contract trade workers employed by defendants to work on the Public Works 

Projects and were similarly underpaid. Nothing in this record suggests any conflicts between the 

plaintiff class represciitatives and the proposed class members. In addition, plaintiffs' counsel 

contciicis lhal they are cxperienced coinincrcial litigators who havc successfully represented classes 

in n~t~'~ici-ous class actions involving issucs similar to those raised at bar (Lusher Aff. At 717 30-3 1 ) 

Counsel has also agreed to advance all the costs of the litigation and plaintiffs have agreed to 

reimburse class counsel for all expenses should the litigation prove successful. Thus, plaintiffs have 

cxlii bitcd an iiitcrcst in this litigation arid h i r  counsel have demonstrated a level ofcompetence that 

they can fairly and adequately represent the class members. 

5. ,Superiority of'C1us.s Action 

C'PI,R $ 901 (a) ( 5 )  requires that the class action method be superior to other available 

methods [or the h i r  a i d  cfflcieiit adjudication ofthc controversy. Here, the court finds that a class 

action would be the best mcthod to pursue in this litigation in light of the small amount or the 

potcntial individual recoveries and the expense of litigatioll which would preclude the individual 

class mc l i ibm fi'(m1 piirsuing tlicir claims absent class treatment. The alternative method would 

require iiumertiiis individual actions which might rcsult in conllicting determinations and the 

imposition of incompatible standards. Class certification is the most efficient and economical use 

ofthe coi11-t'~ time and resources. 
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C'PLH # 902 Fuctors 

In addition to meeting the requirements set forth in CPLR $ 901, plaintiffs must also mect 

thc cuiisiderations cnunciated in CPLK 5 902 in dcrnonstrating the right to class certification. 

Among the matters the court must coiisidcr in determining whether a particular action may proceed 

as a class action are: ( 1  ) the interest of the mcnibcrs in individually controlling the prosecution or 

delinsc ol'scparatu actions: (2 )  the impraclicality or inefflciency ol'prosecutirig or defciiding separate 

actions; (3  ) tlic extcnt and iiaturc of any litigation concerning the controversy alrcady commenced 

by or against meiiibers of' the class; (4) the desirability or undesirability of conccntrating thc 

litigatioii olthe claim in the particular forum; and ( S )  the difficulties likely to be encountered by the 

management of ;I class action. 

'l'hese considerations are implicit in the C'PLli 901 prerequisites, particularly the superiority 

requirement of CPLR $ 90 I ( 5 )  (.see CPLR C902:2). Most have been considered as previously 

discusscd. As noted, requiring the individual class members to pursue independent actions to obtain 

thc wagcs and bencfits owed is both impractical and inefficient and would likely act as a bar to the 

individual claims. Morcover, class counsel has indicated that the forum is appropriate as many class 

members reside in New York City and has stated that therc are few difficulties in inanaging a class 

action based upon the claims asserted, especially when compared to the complications of managing 

numerous separate actions ( I  ,usher Aff. 77 39-40). 

Conclusion 

Based upoii the i'orcgoing discussion, it is hereby 

ORDERED that plaintiffs' motion for class certification is granted and leave is granted 

pursuant to C'PLII $ 6  001 and 902 for plaintii'ls to prosecute their action on behalf of a class 

consisting of individuals eniployed by defciidaiits NAP Construction Company, Inc. and/or Amazing 

Construction, Inc. from 2003 to present who performed construction trade work on various New 

York City 1 lousing Authority public works pr<>.jects, including but not limited to Tilden Houses and 

1 (thc Public Works Projects), to recovcr wages and benefits which class members 

were contractually cntitlcd to receive i'or work they perlormed on these publicly financed projects, 

but did not receivc; and it is furlhcr 

ORDERED that within thirty (30) days ofthe datc ol'this order defendants shall, ifthey have 
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iiot nlruady done so, furnish to plaintiffs’ couiisel a list ofthe names and last known addresses of all 

persons cmployed i n  trades including, but not limited to, plumbing, plastering, painting, demolition, 

tile setting and carpcntry, by NAP Construction Company, Inc. and/or Amazing Construction, Inc. 

fiom 2003 to prcsctit who worked on the Public Works Projects; and it is further 

OKDEIIED that plaintiffs chall w i d  a notice to all individuals identified by defendants. 

within sixty (60) days of the date of this order, and said notice shall include a provision that each 

individual may “opt oi i t”  ofthe class action, by sending a signed form to plaintiffs’ counsel; the form 

of said nolict: shall bc approved by this Court; such proposed notice shall be scnt to counsel for 

defendants within 30 days ofthe date oi‘this order for comment which comments shall bc submitted 

to plaintiffs’ counsel and the Court within 7 days, and plaintiff may submit a writtcn reply lo 

defkndants’ cominents within 5 days. 

This constitutes the decision and order of the Court. 

DATED: July 2,2010 

E N T E R ,  

0. PETER SHERWOOD 
J.S.C. 
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