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:i 

ORDERED that tliis motion i(00 1 ) b!? the de~endaiit/tliird-party plaintiff, Avalon Bay 
('oiniiiuiiities s/h/a Avalon Day Communit!. Inc . pursuant to C'PI,R 32 12 for an order granting 
siliiimary judgment dismissing the complain . is grar ted ,is to those causes of action premised 
upon coiiiinon law iiegligcnce, 1,abor Law 8 !OO. $240 ( 1 ). and $241 (a) and is denied as to the 
c;iiise o f  action preiiiised upon 1,aboi I,aw 81 41 (6), znd for l'urtlicr order granting a conditional 
oidcr of' summary judgment over andl agaii IS the def;~ndant/third-party del'endant S.J. Electric. Inc. 
1 o r  contractual and common law indciiiiiific~ition I S  cleiiicd without pre-judicc: and for further order 
dismissing any and all cross-claims againsl 1 i v a l o i i  Ela! is denied: and i t  is further 

ORDERED that tliis cross-motion [(  02)  b! t ic d~-.l'eiidant/thii-d-~)arty defendant, S.J. 
I lectric, Iiic.. pursuant to I'PLR 33 12 f'or a n  ordcr gianting summary judgment dismissing the 
complaint is granted as  to those caiislzs of ac ion preiniseLl upon coiiiiiion law negligence, Labor 
I 6200 and h240( 1 ). aitd is denied a s  to tltc cause ol'action premised upon Labor Law $241 (6). 

1111s i \  'iction foi daniagcs foi pri ,o i ic i l  iiijuiic, cldiincd to ha\c bccn sustained by tlic 
plctintitf.. Janies White, on May 1 .  2006, whi c \iorLing a i  a carpenter Ihr his employer, Sobara 
('oiitrxting. at the premises known as  Ccdai S\vaqs Road, located at 14 Glen Street, City of Glen 
C'o\e. County ofNassau State ofNew Yorh I t  is c1iiiiic.d that the defendants. Avaloii Bay 
C oiiiiiiunity , Iiic. (Avalon) and S.1. Llectric:. 11ic. (S J Elt,ctric)- were negligent in the maintenance 
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01- tlie premises during the construction, de ii,,lition. crection. excavation, repair, alteration, 
painting. cleaning and/or pointing work, and lhiled to provide proper equipment, ladders, and 
safety devices, causing tlie plaint 
claimed tlie dcfeiidants violated coiiiiiion h 1 / .  Ncu \’orl, Statc 1,abor Law Sections 200, 240, 
m d  241 -a. By way of the verified bill of par iculars. tlic plaintiff claims that the defendants 
violated 12 NYCKR 23-1 .5(a); 23-1 7(d) (e)  

to fall t)cLwcen t1,c foundation and the bulkhead. It is 

I n  its answer, S.J. Electric has assertcd cross claims for breach of contract aiid negligence 
premised upon acts of omission and (:omillis ;ion against Avalon and seeks judgment over against 
4valon Ibr contribution oil the basis of appo tionmelit of responsibility. 

Avalori has asserted a cross-claim ag,iinst S..l Electric wherein its seeks contribution, 
common law and contractiial iiidemiiificatioii againsl S..I electric on tlic basis of apportionment 
ol‘damagcs as  may be recoverable against !j. .I. I’lcct .ic. Avalon further asserts a cross claim 
‘igainst Glenchi. 

Altliougli Avalon has asserted a cros: -claim i gainst defendant Glenchi, LLC. this action 
was discontinued against tlie defendant Glcmslii by stipuldtion dated July 16, 2008, which 
stipulation has not been s i g e d  by SA. Elect1 ic. No prooi’of filing of the stipulation has been 
submitted pursuant to CPI,K 32 17. It is filrtlier noted that Glenchi did not serve an answer in this 
action and no motion for cei‘aultjudpinent 1i;is been madc b) any party. CPLR 3217 (a)(2) 
provides in pertinent part lhat “ [  a]ny party a:sei-ting ;I claim may discontinue it without an 
order ... by tiling with tlie clerk of tlie court x fore the casc lias been submitted to the court or jury a 
stipulation in writing signcd by tlie attorneys of rccoid for all parties. .’* CPLR 3217(b) “By order 
o f  court“ provides [elxcept as providled in subdivision (a). an action shall not be discontinued by a 
party asserting a claim except upon order of lie cour and upon terms aiid conditions, as the court 
deems proper. After the c ~ s c  has been sulii iitted to tlie court orjury to determine tlie facts the 
court may not order an action discontinued e icept uron the stipulation of all parties appearing in 
tlie action. I n  tlie instant action the Stipulaticn ol‘ Discontinuance has not been tiled with the Clerk 
(\CY ~ y e ~ c / . d l ~ ~ ,  M C { / / ~ I .  OJ A4ichm~l 7’, 188A112d 1090. 59; NYS2d 471 14”’ Dept 19921; Noble v 
0 l ,cwy, 165 Misc2d 23 1 628 NYSM 930 I Sup. Ct Neu York County 1995]), and it is not 
signcd by all parties as required by CI’I,II 2 17(b) ( S ~ J L ~ ,  ( ’ PI’ b / ~ ) \ i ~ ~  c/ (11 I’ E-fC’’E, fnc  ct [ I / .  8 
4113d 520, 779 NYS2d 5 14 [2’ld Dept 2004 1 in  that xuiisel lbr the defendant S.J. Electric has  not 
sigiicd i t .  l’he motion for summary judgiiicr t o r  final disposition of the action pending is now 
before this court. and therefore there is a pi o iibition imposed upon this court against 
discontinuing tlie action against the derendii t <;lenclii a b  S .I I:Icctric has a cross-claim again:;t 
Glcnclii and lias not consented to discontinuince (be(* .  Iqiirkus 11 I.’ui*ku\, 47 Misc2d 827, 263 
YYS2d 2 14 [Sup. Ct. New Yorli. New Yoik Count) 1965 I ) .  

A third-party actio,i lias been coniin ie icctl by Ihc 1Iiird-prty plaintiff‘ Avalon against the 
third-party del’endant S .I klectric wilh a li -s causc (.I’aciion li7r contractual indemnification. and 
J sccond cause of action for coninioii lau i i t  leinni ticiitioli/contribution based upon any 
,ippt)rtioniiient ot’ f’ault a g  iiist S.J. Electric. ,d ‘1 t h i d  c ~ ~ u s c  o f  action for breach of’ 
,igrceiiieiit/coiitract Ihi- judgincnt over against S .I. Electric 

I n  motion (00 1 ), tl-e moving defenda itithird- iart! plaintiff- Avalon, seelts summary 
ludgmcnt dismissing the complaint on tlic hasis it  bc;irs no liability for the accident and that there 
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are no triable issues of fact. I n  motion (OC2 1. the defendant. S.J. Electric, seeks summary 
ludgincnt disniissing tlie complaint on the 3; sis that Avalon was the general contractor for the 
project and that S.J. Electiic was the electric 5Libcoiitractoi. and bears no liability for the 
I) c c ur re i i  c e . 

I lie proponent of ii summary judgnicnt nioti(ln must inale a prima facie showing of 
cntitlciiient to judgnient a; a inattcr o f  law. t :nderink suf ticient evidence to eliminate any material 
issues o f  fact from the case. 1’0 grant summ iry judgment it  must clearly appear that no material 
and triable issue of fact is presented (,5’illii1~11 1’ lit’enlreth C ’ e n / u i y F o ~  Film C’otporntion, 3 NY2d 
395. 165 NYS2d 498 [1%7]). I he movanl lias the i iitial burden of proving entitlement to 
summary judgment (IVi~?eguc/ 1 1  N Y I /  k l o c  rccri ( ‘ ~ i i / e r .  64 NY2d 85 1 ,  487 NYS2d 3 16 [ 19851). 
Failure to make such a showing requires denial of  th; motion. regardless of the sufficiency of the 
opposing papers ( W i i w g r ~ d  19 N I’ [ J  Medi,.I I (‘en/er. \Lqwu). Once such proof has been offered, 
tlic burden then shills to the opposing party, who. in ordcr to defeat the motion fbr summary 
1 udgiiient, must proffer evidence i n  admissik le form.. and must “show facts sufficient to require a 
trial of any issue offact” (CPLR 321 2[b]; ,<I cker*imr,i I*  (’i/jI of iVeit I’ork, 49 NY2d 557, 427 
NYS2d 595 [19801). The opposing part) intist present l’acts sufficient to require a trial of any 
issue of  fact by producing evidentiary proof 11 adinis sible form (Joseph P Dcry Reulty Collp. 1’ 
lcrovon Prods . 148 AD2d 499. 538 NYS 2 843 r2’“ Ikp t  19791) and must assemble, lay bare 

and reveal his proof in order to establish thai the malters set forth in his pleadings are real and 
capable ofbeing establishzd (C’U,WO v I,rhiJi.j- /3 i~ \  ( o 79 AD2d 1014, 435 NYS2d 340 [2nd Ilept 
108 1 1 ) .  Sumiiiaryjudgiiitnt shall only be grmted \\lien Iliere are no issues of inaterial fact and the 
e\ idence requires the couit to direct ;ijudgtneiit in fa\  or  oftlie movant as a matter of law (Fried\ 

ocicrled Fz i r  A 4 f i . s  , 46 NY’k 1065. - 16 NYS2d 790 [ 19791). 

I n  support of motion ( O O l ) ,  Avalon has siibniittctl. intcr alia. an attorney’s afliriiiation: 
copies of the supplemental complaint and answers and third-party pleadings and bill of 
particulars: and copies of the transcripts 01 tlie cxaminations before trial of James White dated 
December 12. 2008, Andrew Baranello 011 b :half of’ Avalon dated April 24, 2009, Kevin 1’. 
Krennan on behalf o f  S.J. Electric dated A p  i l  24, 2009; $1 copy of a contract dated December 5 ,  
2005 betiveeii Avalon and S.J. Electiic: Certificate o f  Liability Iiisurancc issued to S.J. Electric 
dated May 12, 2005; and a letter dated FebrL ary 27, ,008 li-om Gallaglicr Hassett Scrvices, Inc. on 
behall’ of Arch Insurance Company denyin:; :o\ crag(: on tlie basis tlie occurrence did not arise out 
ol’S.J Electric‘s work and failure to notify t icni a s  so011 as practicable. 

In  support of’motion (002) S.J. I-lect .ic has s,tbiiiitted. inter alia. an attorney‘s afliriiiation: 
c o p i c s o I’ the suninio i i  s and c o nip 1 air1 t ~ sup p 1 c nie n t a 1 s i i  nini on s and a i i i  ended coni pl ai n t . third - 
party s 11 m nioii s, answers. c r i f i  ed bi 11 of par’ i c u 1 ars : s t i pi 11 at i o i i  di scont i iiiiiiig the action against 
def’endant Glenchi; copies of the transcript j tlic e\aminations before trial of James White dated 
I>cccmbcr 13, 2008. Andrew Baranello on b :half’of i\\don dated April 24, 2009, Kevin P. 
Ki.cnnan on behall’ of S.J. 1:lectric dated Api i I  24. 2000: Inc l  ;i copy of the General Incident Report 
i?! A \  aio11 r3ay. 

In  opposing this application. h e  plaiiiti 1’1’ has subtiiitted an attorney’s affirmation: copy of 
rlic c\aniination bef’oi-e t r i d  of‘ A n d r w  Bai-a iello on beIi,ill‘ofApril 24. 2009; daily .job reports; 
one page of testimony 01’ Kevin P. KI-ennaii of S 1. Hrennan dated April 24. 2009. The plaintiff. 
b j  counsel, as set forth in tlie affirmation of :’ody McCoiie dated January 28, 2010, concedes that 

-.> - 
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[he facts ol'this action do iot support caust:s of' actio,i lor common law negligence or Labor Law 
$200 or $240, howe\w, counsel does not wi hdrau tiiosc claims premised upon coinmon law 
negligence. or I,abor I,aw $200 o r  $240. ?T h :refore, [his x u r t  will make a determination 
.iccorciingly . 

lames White testified to the effect t h  it he began \vorhing with Sorbora in the middle of 
March. 2005 and worked .,with them until thc date of the xcident on May 1, 2006. He was 
Ltorhing on Glen Cove A\ eiiiie on a new ci.xistruction project. a combination parking garage with 
ground level store fronts with apartments above. Peter Marks, an employee of Sorbora, was his 
general foreman to whoin he reported Mikt Vechhinonc. was the supervisor from Sorbora for the 
lob. On the date of the accident he was wcrl ing with his partner, Ricky. also a Sorbora cniployee. 
4l'ter lunch. as previously directed, he and h s partner were to put waterproofing on the I'oundatioii 
m a l l  on the east side of tlic: job closes,t to the \treet scb the bachfill could be put in. The work was 
being done i n  a six Ihot wide space between tlie fourdatim wall and tlie dirt wall. The space was 
approximately fourteen to fifteen feet deep. I Ie put lkis tllirty to forty pound ladder supplied b y  his 
employer on his shoulder, and started to wal : on the area between the foundation and the 
bulkhead along the exterior foundation, to the area tl-cy were going to work. The area upon which 
lie was walking had a pile of about forty gra!,. plastic pipes. each about twenty-feet long and about 
foiu- and a half to five inches in diameter. I ?  testified he had to traverse this area to gain access to 
thc ;ma lie was to work in. He decided to !A i lk over the pile of pipes. After taking two steps, the 
pile gave way. his right foot staycd i l l  one spot and 11: landed flat on his back with his right foot 
under his buttocks. It was his intciition after walhin:, acrc)ss the pipes to place the ladder into the 
space between columns. garbage (described is generil debris). dirt and rock, and climb down the 
Lidder to get into tlic work area. He did not 'eport the presence of the pipes to anyone or advise 
myone that they were in the area where he n xded to worh. He did not know who owned the 
pipes or wlio placed tlie pipes in that area. 1 c did ncl t  know who the general contractor was. He 
rcccivcd no job iiistructioiis from anyone b u ~  hi5 cni~)loyc~r 

Andrew Haranello testitied to the e 't;>ct that on May 1 .  2006. lie was employed by Avalon 
ILiy ('omniunity. Inc. as a scnior project iiiaiiagci-. 1 le dcscribcd Avalon as a real estate 
investnient trust that deve ops, builds and oyeratcs rt  ntal apartment communities on the east and 
west coasts. 1 I C  stated that Avalon u7as 1101 invol\cd in the project at 14 Glen Street. Glen Cove. 
N e ~ v  Yorh, a nem rental community consisliiig 01' 1 1 1 apxtments over a parking structure to be 
bui l t  on an empty lot. Aviiloli Ray Cominun~ty lncoiporated was the owner of the premises. 1 re 
testified that Avalon had iiothing to do with :onstruction or tlie project at tlie site and did not have 
'1 shanty or an oliicc at tlit site. Avalon Iiiicll contractors to worh at tlie site, including Total 
('onccpt Carpentry. S.J. Electric. Sorbara C'cnstruction fiw concrete installation. I,alte\~ille Pace 
l?)r pliinibing, Lofuts for piling (telephone x 1 1 ~ s ) .  and Mid Island Steel fix ironworking. Avalon 
.ilso hired Sorhara Constriiction Corp. to ii.siall thc l;,untlation at the Avalon Glen Cove Nortli 
\\Iiei-e thc plaintiflcvas uorking. Peter Moo ;bruggei. an employee oI'A\alon, was the job 
wpcrintenclcnt lbr the pro, ect and was respo isible k r  qualitj, control and was present on a daily 
basis to mahe sure that tlic subs were perlbri iing tlie I worh p rope r l~  Moosbrugger filled out 
daily progress logs o r  repcjrts indicating tlit. clatc. i t  cathci . hcad-count of subcontractor employees. 
daily tasks identifying the subcontractor and their L L C I  k. m d  \. isitors Baranello further testified 
th'it Avalon provided no s ifety coordinatoi a t  the sit(, and that each contractor was responsible for 
its own safety. Avalon would have been rcslmisible fbr renio\~al ol'debris. management of debris, 
m d  center piling. -1 he se m a t e  contractor; bere each responsible fbr  malting sure the 
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construction materials were properly storec i t the project No m e  was responsible for perforniing 
an inspection and making jure the contractoi 5 were storiiig their materials properly. Avalon did 
not  supply equipment or inaterials to any cif the contractors. Concerning the contract between 
,\valon and S.J. Electric dited December 5. !005. S..I l+,lectric was to  provide and install electric 
w v i c c  and distribution and wiring for the 121 [).ject. Vlhcr shown a photograph of the site. he 
idciitiiied what lie believed were electric conduits or plastic PVC pipcs fbr the plumber. I Ie 
testilied that it would be the electricians responsibility to iiiakc sure that those pipes are stored 
~ m p e r l y .  Avalon receikec no complaints ab ,ut the site concerning the pipes or materials. In 
April 2006. the job site w; s at the foundatioi I stage whcrcin the substructure that supports the 
building \vas in. Charlie, the l'orcman and U 11 Swaiii. thc project manager from S.J. Electric and 
hc had discussions about the storage of ina c -ials at t'ie site and he knew of no conversations 
between Moosbrugger anc Swain coiiceriii i j  the sanie. I'here were site safety meetings at the 
project, tool box talks. that were probably lield weel\ y b) each trade. and weekly job meetings 
held by Moosbrugger with all the trades and which included a discussion about safety. 

Kevin 1'. Kreiiiian testified to the efkct that he is cmployed by S.J. Electric, as an 
clectncian fhr twenty five years as a jouriieyinan and soiiietiiiics a Ibreinan, depending upon the 
lob t le believed lie begai working at the Glen Cov's. Ne\& Yorlt project sometime in April 2006. 
f lis foreman was Charlie Ambrosio who h(:111 mcehl) safety meetings or "tool box tallts." He had 
no recollection of discussions about storage ,f materials. He Imew of' no complaints about the 
storage of materials made to S.J. Electric. 11,: did not believe ilvalon supplied any materials or 
equipment to S.J. Electric When shown a p iotograph which was described as having gray PVC 
pipcs on it. he stated lie bclieved S.J. Elect . i ( .  was using the gray PVC pipe at the site, and lie did 
not believe there were any other elecirical c:clitrltctori worlting at the site. He believed both the 
2cneral contractor and thc contractor Avalc 11 and whichever subcontractor, were responsible for 
making sure materials ueie stored properly. I IC did iot 1C.now Janics White or anyone working for 
Sobora. I IC had n o  knowledge of the accide it at the site involving .lames White. 

COMMON LAW NEGLIGENCE AND I AUOR LAW' 5200 

1,abor Law $200 is limited to those wlio exel cisc cortrol or supervision over the plaintiffs work, 
or \die have actual or collitructive notice c f 111 uiisali: condition that causes an accident (Mcir-kej, 
e f  trl 1' ('/;',\dh.f Oiiwers ("mp e/ u I ,  51 AD3d 734, 858  NYS2d 293 (2'ld Dept 20081; A4r*nndii I '  

1'rii.k h i s /  C'ons/r , 4 AD3d 3 15, 772 NYS:!c 70 [2004]; A ~ I M S  11 /h iker . ,  247 AD2d 562. 669 
NYS2d 63 ~1998~)"(h l~I I ' ,17  1' 7710 ( ' i r j l ~ f  , ~ , ~ J I I  10l.k. e /  (1,'. 15 Mlsc3d 1003A. 798 NYS2d 710 
I Siil2reiiie Court of N e u  \r ork. Kings C ' o u i  It! 2004 1 )  An implicit precondition to the coiii~noii- 
litw dut) imposed upon ai- owner or general mi t r ac t  )r tc provide construction workers with a safe 
placc to w o r k  is that the p3r ty  charged uitli t h a t  respmsihility havc the authority to control the 
xtivity bringing about t h e  i n j u q  and have it :tual or ~constructive notice of the alleged unsafe 
condition (Rcinio\ 1' ILSBC' I l m k  e /  ai, 29 i',I l i d  435. 8 15 NYS2d 504 1 1 \' Dept 20061). I n  order to 
prevail on a claim under I abor  T A L L  4200. plaintif't is rcyuircd to establish that a defendant 
c\ercised some supervisory control over the operaticn (,Zfc~iitk)rci 1% C ' o / m  [ill llill Es/ci/es 1 1 7 ~ '  , 
I09 A112d 368. 605 NYS2d 308  12"" I k p t  1097 I ) .  

Liability for causcs of action sounding in coniiiioii law negligence aiid for violations of 

1,abor 1 . a ~  $200 provides i i i  pertinci t part t h  it * ' / \ I 1  places to which this chapter applies 
shall be so constructed, ec uipped. arrangccl. qxratec' aiid conducted as to provide reasonable and 
adequate protection to the lives, health and salet) ot 'all persons employed therein or 1awfuIly 
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liequenting such places. /dl machinery, equ pment, ~ n d  devices in such places shall be so placed, 
operated, guarded and lighted as to provide r xsonab t' and adequate protection to all such 
persons ...." (Ti~hcici 11 A.JS C ' o ~ , \ / ~ . ~ i ~ t i o i i  Pivjclci L l ~ r r 7 c r t i y n i c ~ i i /  J w ,  e /  (11, 2009 NY Slip Op 
501 5311. 22 Misc3d 1 1 I6A [Supreme Court >i'nJem l'orl,. Kings County 2009). "New York 
State 1,abor L A W  $200 is merely a cotliticaticn oi'the cormon-law duty placed upon owners and 
contractors t o  provide eni~~loyees with a sale place to ~ 0 1 . 1 , "  (Krrii 1' l/er.her./ C'ons//. ('0 , 275 
L21)2d 709, 713 NYS2d 190 [2000\). 

I n  considering Common Law Negligc ncc and 1,abor 1,aw $200, it is determined that no 
liability has been denionst.ated as against t IC Owner oftlie premises, Avalon. who is also the 
general contractor who hired the subcontract jrs It his not been demonstrated that Avalon 
eAercised direction and coiitrol over the worl ol'the subcontractors and it did not have actual c)r 
constructive notice of the alleged unsafe con lition of the PVC pipes. It has been further 
cstablished that the subcontractors were re>p jnsible Ihr storing their own materials. It has also 
been demonstrated that S..'. Electric was a I;LI bcontractor ,ind not an owner or contractor charged 
\\it11 the duty to provide einployees with a safe place to ~ o r l ~ .  James White was not an employee 
o1.S.J. Electric who did nct  direct, control, o . superv se his work. The testimony clearly 
establishes that James White chose to walk Lpon the stacked PVC pipes to get to his work area. 
I'he pipes were open and 2,pparent to the plaintiff'. An owner's duty to provide a safe workplace 
does not include protecting workers from daiigers which, as here. are readily apparent (COMMXIY e/ 
(11 11 Beth Isrcrel Mediccrl Cenlei., 262 AD2c l45.  691 NYVd 576 12"" Dept 19991). 

Accordingly, that part o!' motion (00 1 ) by dct,.nd~rnt/third-party plaintiff Avalon for an 
order dismissing the causes of action prcmi scd upon C'oninion 1,aw Negligence and Labor Lam 
$200 IS granted. 

Accordingly, that part of motion ( O O Z  ) bq S. .I. L<Iectric for dismissal of the causes of 
x t i o n  premised upon Coninion 1,aw Ncgli:gc nce and Labor 1,aw $200 is granted. 

LABOR LAW $240 

p i ( ) \  ides "lalll contractors and owners and tl cii agents, except owicrs of oiic and two-family 
ciwolliiigs who contract fh . but do not direct >r  control tlic work, in the erection. deinolition, 
repairing, altering. painting. clcaning or poi17 ting o l ' a  hiiilding or structure shall furnish or erect. 
o r  cause to be furnished 01' erected for the pe ~ I h r i i i a ~ i ~ x  0 1 '  such labor. scaffolding, hoists, stays. 
ladders, slings, hangers, blocks. pullcys. brnc cs. iron:,. ropes. and other devices which shall be so 
constructed. placed and operated as to  give r roper protection to a person so eiiiployed." 

New York State Labor Law $24O,>&dToldin!: and other devices for use of employees ( 1 )  

-6- 
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I n  Orlcg~i  e/  i i l  P ~ r i ~ 4  c/ i i / ,  2008 b Y Slip Op 8350. 2008 NY App Div Lexis 8140 [2nd 
I k p t  October 28, 2008 1, tlie court set I'orth tl [at Labor 1,aw $240 is inteiided to protect workers 
f rom gravi ty-related occurrences stemming 1 -om tlie inadequacy or absence of enumerated safety 
dcvices. The duties articu ated in $240 are n,)ndelcg,iblc and liability is absolute as to the general 
contractor or owner when its breach of the st itute prouimatcly causes injury. 

"1,abor Law $240( I provides except onal protection for workers against the special 
hamrds that arise when the work site itself i k  cithcr elevated or is positioned below the level 
where materials or load arc: being hoisted or ;ecured c*ito/ion\ onii / /cr/) .  These special hazards do 
no t  ciicoiiipass any and all perils that may tx connected in  sonic taiigential way with the effects of 

'' 
Rather, they are limited to such :;rcciiic giavity-related accidents as falling from a 

being struck by a falling object that was in?  xopcrly hoisted or inadequately secured 
(.Vu/ule 19 C'i/y of Ne113 YorL cf (11, 33 AD3d 7 72. 822 VYS2d 771 12"" Dept 20061). 

I t  IS well settled that not every ha/ard or danger encountered in a construction Lone falls 
\\ithiti the scope of N.Y. 1,abor I,aw $240( 1 I as to render the owner or contractor liable for an 
injured worker's damages. Rather Labor 1,a~f $240( I ) IS aimed at only elevation-related hazards, 
atid accordingly, injuries rl-sulting from otl- e . types of' har,ards are not compensable under that 
statute even if proximatel) caused by the alis,-nce of 1 required safety device. The plaintiff 
testified to the effect that he fell whilc steppi ig onto a pile of I'VC pipes which was located near 
his worksite and across which he wa,c, traversing to gct to his uork area. He did not fall from a 
height. but fell when the pipes he stepped cii  o sliii'te-i out ofposition. causing him to fall and 
sustain i1i.jiu-y (see, C ' o m w y  et ul v 13cth Z\i*: i t  I Meililicul C'e/ i /e i* ,  supra ). It is determined that the 
occurrence complained of herein was "a gencwl Iiaz rd of tlie workplace, not one contemplated to 
be subject to Labor Law $240(1)" (0 'Keef(1 1 '  Tr.\hnii~ii @c\/\ir/e C'on.\/rzictioi~ of NCIV York, 2007 
N Y  Misc Lexis 4783; 237 NYLJ 125 [Suprene C'ouit o f N e w  York. Yew York County 20071). 

Accordingly. that part o!' motion (00 1 ) bq dct ,.iid~tiit/tliird-party plaintiff Avalon for 
dismissal of'tlie cause of action premised upon violation o1'N.Y 1,abor 1,aw $240(1 ) is granted 

Accordingly. that part of  motion (00: ) b) the ciefcndatit S.J. 1.lcctric for dismissal of tlic 
cause ol'action premised cpon violation 01.h Y I,abt,r l , c ~ m  $240( 1 ) i s  granted 

I A U O R  LAW 8241-a and 241(6) 

,ind stairwells and is iiiaprlicablc to the facts of this cxsc 
Labor 1,aw $241 -a provides protect on 01 WOI I\iiicn in or at elevator shaftways. hatchways 

New York  Slate I,abor l,aw $241 ( 6 )  i)ro\ ides i n  ycrtincnt part that -'All areas in  which 
c' o n s t ruc t i o i i  ~ c s  c avat i on o r de i i i  o I it i o n woi I< i s be i t i  g per I ij rme d shall be so con struc tcd, shored 
quipped.  guarded. arranged, opcratd and conductcci as t o  pro\  tde reasonable and adequate 
protection and safety to persons employed h x i n  or I a i k  iiilly licquenting such places. .. 

"I.abor IAN $241 ( 6 ) -  uhich v,as e n x  tcd to 17 .o\ itic norhers engaged in  construction, 
dcmolition. and excavation work ~vi t l i  reasc~ able and adcquatc safetj protections, places a 
nondclegablc duty upon owiei-s and genci-a1 :ontractors, (ind their agents to comply wlth thc 
specific safety rules set forth in  the Irtdustria Code ((.itin<; lioa \ 11 C'z/i . / i5 Pri/nzer. Hyd~w-Elec 1: 'o , 
81 NY2d 404. 601 NYS2cL 49) Liability ma! be iiiilmsccl under $24 l(6) even where the owner or 
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contractor did not supervise or control the ~vv)rksite ( Vti\9/n et til \' S J P  75 LLI '  et NI, 2010 NY 
Slip Op 3098811, 2010 NJ' Misc Ixxis 1904 [Suprcnic Court ofNcw York. New York County]). 
Accordingly, i n  order to support a cause of a :tion unfcr 1,abor Law $241 (6),  a plaintiff must 
dcmonstrate that his or her injuries were pro ;imatelq caused by a violation of ai1 Industrial Code 
tha t  is applicable giben thr circumstances of'thc accijent, and set forth a concrete standard of 
conduct rather than a nicrc reiteration of con nion-lalc principals (/io\.c at 502; z4i-es 1' S/u/e, 80 

705 I lC195])" (Rizmto I> 1, (1 Wengei' C'on/i c i  ' / ing ( 'o I ~ L '  , 91 NY2d 343, 670 NYS2d 816 
I 1998 1: Mciriri v '/'he C'it-y of Nevi I'ork, e /  c i /  15 Misc 3d 1003A, 798 NYS2d 710 [Supreme Court 
o f  Ne\\. York, Kings County 20041; .tee, A b l , i h n q  1' , ~ I t i d , ~ i i w  '4 \,\ociLitet et d, 32 AD3d 1303, 822 
UYS2d 190 ISupreme Coitrt o f N e w  York 4" Dcpt 2006 ). 

NY2d 959, 590 NYS2d 874 Ll9921; \ee ~ 1 1 ' 0  A L ~ U I T I \  I' G'lti\\ / * ' ~ h ,  212 AD2d 972, 624 NYS2d 

I Inlike Labor I,aw $200, 1,abor I,aw $241 (6) docs not require the plaint 
thc defendant exercised supervision or  con rol over t ie morksite (Mendoz~i  1' C'oi'n~vall Hiill 
/,'\/cites, 199 AD2d 368.  605 NYS2d 308 [ 2 " '  Dept l'N31). New York Labor Law $241(6) merely 
I extatcs the common-law duty to provide a s;ik urorlting cnvironinent and thus is not sufficiently 
specific to support a c la i r  (I'rucmei. v Aim t ~ ~ r d u m  /lij.$ ';c.l~ool et (11, 241 AD2d 589, 659 NYS2d 
560 [31d Dept 19971). As 11ie Court ofAppe2 Is evplaincd in  li'izzz//o 11 L A W e p e r .  Conti'mfing 
( '0  Inc' , 91 NY2d 343, 670 NYS2d 81 6 [ IC98l. "Thus once it has been alleged that a concrete 
specification ofthe Codc has been violated. t is !'or the jriry to determine whether the negligence 
o f  some party to, or partic pant in, thc constr.iction project caused plaintiff-s in.jury. If' proven, the 
general contractor (or owl- er. as the case ma!' be) is I icariously liable without regard to his or her 
lhult" (1t4cD~~vr// e /  ul 1' I'uppelli Eii~vi'priLw< / / I (  

1 Supreme Court, New York County 2007 I). 
ill, I6 Misc3d 1 133A, 847 NYS2d 903 

A claim asserted under 1,abor Law $: 4 l (6)  n- tist refer to a violation of a spccific standard 
established by the New York Coniniissionc~r of 1,abor and there must bc proof that the violation of 
wcl i  provision was the proximate cause ol'a iy  claimed injury. In this regard, rules i n  the New 
York  Industrial Codc that mandate compliance with micrete specifications will sustain a claim 
under Labor IAN $24 l(6) . while those c s td  lisliing general safety standards will not (Shieldr I' 
( ;E.  3AD3d 71 5.  771 NY!S2d 249 I 3Id Dep, :!003 I) I lert.. the plaintiil'lias pleaded that 'I'itle 12 
NYCRR 23 of thc State o 'Ncw York. Scciioiis 12 'JYCRR 23-1.5(a) and 23-1.7(d) and (e) have 
heen \ iolated, and sets Jbi th in  response to tlie cieli.idant\' niotions fhr suiiiniarj judgment that 12 
NYC'KR 23-2.1 has been 7,iiolated a s  well. In allegation of violation of at least one provision of 
Industrial Codc 12 NYCRR $23 which requires compliaticc with concrete specifications supports 
a claim undcr oi'1,abor IJW $241(6) ( ( ' / i x o ' o  I '  \/e/i,r/le ( ' o w t  oc.\., 221 AD2d 582, 634 
N J ' S ~ ~  205 [P  rkpt  1955 I )  
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Here tlie plaintiffclaiiiis that 12 NJ'('RJ< $23-1.7(d) and ( e )  and 23-2.1 have been violated 
md are sufficiently specific to support a cau1,e of' act on undcr 1,abor Law $241 (6) (Vipirci 13 
l ~ i h ~ c u ~  ('om/ruc/Ioiy C'o ym.c/tio)i e/  cil, 15 i A112d 235 679 NYS2d 618 11'' Dept 1998)). 

12 NYCRR $23-1 7(d) provides 5 l i  ,ping Iiwards. l'iiiploycrs shall not suffer or permit 
m y  employee to use a lloor. passagcway . w; l l t w a y  . >caffold. platfbrm or  other elevated working 
surface which is in a slippzry condition. Ice snow, \vatel'. grease and any other foreign substance 
which may cause slippery footing shall be -e iiio\wi. jandcd or covered to provide sale footing." 
12 NYCRR $23-1.7(e) provides "'l'ripping a i d  other IiaLxds. ( 1 )  Passageways. All passageways 
shall be bcpt free from acc uinulations of dirt and del-ris and from an) other obstructions or 
conditions which could cause tripping ...." 1 ! NYCJiK $ 3 - 2 .  I (a)(])  which requires that building 
materials be "so located that they do not 01)s ruct anj passageway, walkway, stairway, or other 
thoroughfare is specific eiiough to support ail action under 1,abor Lab $241(6) (Lehner 17 
/)nt.i??//o}.?/ilzitho., 221 Aci2d 958. 633 NYC; !d 91 1 14"' Dept 19961) 

In tlie instant action the plaintiff is 21 iimiiig that the PVC pipes obstructed the passageway, 
the only nieans of' access to the area he was to worlt in. i\ccordingly 12 NYCRR $23-1.7(d) and 
( e )  and $23-2. I serve as a basis for jury dele mination as to whether liability may be imposed 
premised upon Labor Lam $241(6). IIere 1Ii :  PVC pipes did not belong to the plaintiff-s employer 
and were not being utilized in the performance of thr- plaintifl's duties to install waterproofing 
onto the foundation. but iiistead werc equipricnt utilued and stored by S.J. Electric upon which 
the plaintiff tripped (see. Shur.i.oii! 1' ,!lick Cy(  i p ) i w / ( ! i i  et cil, 233 AD2d 858, 649 NYS2d 281 [4"l 
Dept 19961). Labor 1,aw $241(6) impose: 1 lability iipon a general contractor for the negligence 
ol'a subcontractor. even iri  the absence ofc.ontro1 or supcrvision ol'tlie worksite ( R i z x l o  13 L il 
I J  c ~ g ~ e r  ( ' o i ' ~ / i ~ e / ~ / ~ n g  ('0 , Inc,  91 NY2d 3-13. 670 N'qS2d 816 119981). The absolute liability 
imposed upon owners anc general ccmtracto 's pursuant to Labor Lam, $241 (6) does not apply to 
prime contractors having io  authority to s u p m  isc o . coiitrol tlie work being performed at the time 
ol'tlie injury ( H O I W Z C C ~  e/ ell 1) Lune, I m  , :65 A1Xd 63 1 ~ 696 NYS2d 557 [3Id Dept 1999]), but 
liability can be imposed upon a subcontract( r only M hen i t  is in supervision or control ofthe area 
in\  olved or the work that gives rise to the iilury (/Ii,S/h1,/ 1' ,Jc/n/iwi Im/i/ \ /ries,  /nc , 155 AD2d 
5 10. 547 NYS2d 370 Dept 1989)). 

Hased upon the foregoing, it is dett.riiiincd that Avalon has failed to demonstrate 
entitlement to summary judgment proinisel t i p o n  I itbor 1,aw $24 I(6) which places a 
nondclegablc duty upon owners and gener,il contractors, and their agents to comply with the 
specilic safety rules set forth in the Iiidustiial ('ode (citing Res\ 1' ( ' i / r t i s  I'c/fviei' I~ych~o- /~Zcc  C ' o  , 
81 NY2d 494. 601 NYS2I 49). and the pa-t cular rii~es szt Ihrth abo\c. 1,abor 1,aw $241(6) was 
eiicictcci to pro\ idc \vorkei.s engaged i n  corIs ruction. deniolition. and excavation work with 
rcasonable and adequate >ai'ety protection I Icrc i t  \ iisierted that Axdon violated Labor Law 
$241 (6)  and specific sections ofthe Industri 11 Code. 1 huefore. this issue must go to the jury for 
dctcrmination a s  to whether an> ncgligcnc,: ~ I ' w n i c  party to. or  pal-ticipant in. the construction 
project caused plaintiffs iiijury. and if pro\ t'n, tlic g m x , i l  contractor (or owner. as the case may 
be) is -Licariously liable without regard to hi , OI. hci liiult . ( ,Z / cOe~~r / /  c /  ul 1 9  ( 'uppelf/  Eti/eipi?\es, 
117L' c/ e/ / .  supra). 

Accordingly. that part of  motion ( 0 0  I ) 17) tht  def~ndaiit/tliird-party plaintiff Avalon for 
summary judgmcnt dismissing that part of tlic compiaint premised upon its alleged violation of 
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I,abor I,au $341-a is grantsd and is denied at to the Llleged violation of1,abor Law $241(6) and 
the ali)rcmentioned sectioiis of'the Industrial C'odc 

I t  has  been demonstrated that S.J. I-lcctric is i l o t  a n  owiier or general contractor and did 
not  e\rcrcisc any supervision or control o\ er 1 he plaintilt' when lie was working. However. there 
;ire factual issues conceriii ig whether S.J. Il l lxtric superkised or controlled the area iiivolvcd in 
thc accident where the PVII' pipes were p1 c d ( I ) u , S i / i n  1 3  .lciri/ron lixhstries, lnc , supra) which 
was the area the plaintiff vias working. 1 lic (:ontract dated December 5, 2005 between Avalon 
Bay Communities. Inc. and S.J. Electric pro1 ided I b r  S.J lllectric to supply labor and materials 
liw the construction of Avalon at Glen Cov: \Jot-tli. I'aragraph 5.4 provides that "Except as 
otherwise required by the Contract Documc:n ts. 0 w i : r  a id  Architect will not have control over or 
charge 01' and will not be rEsponsible for cc 11 ;tructioii means. methods. techniques. sequences o r  
procedures, o r  lor safety p-ccautions and p i  o g a m s  i i ,  connection with tlie Work, siiicc these are 
solely Contractor's responsibility." Paragrq 11 7.1 Supervision and Perforiiiance of the Work 
provides "Contractor shall supervise and dii-c ct the Work, using Contractor's best skill aiid 
attention. Contractor shall be solely respons blc Ibr  itnd have control over construction means, 
methods, techniques, sequaices and proceclu res and 'or coordinating all portions of the Work 
under !his Contract, inclucing, including coordinatio i with other contractors. subject to overall 
coordination of Owner." Paragraph 2 1 .1  pi'o\4dcs in applicable part that tlie Contractor is 
responsible for the safety ofworlters eiigagetl on or i i thc. vicinity of the Community. 

r _  

"Subcontractors niaq be held liable a ' ;  agents undcr N Y  Labor Law $24 l(6) when they 
have been specifically, contractually 'de1egatc.d tlie duty or obligation to correct unsafe conditions, 
01 maintain work site safe y" (Mz(\i / /o 11 Alitrr /.si ('o/lcge c /  til, 306 AD2d 782. 762 NYS2cl 663 [3Id 
I k p t  20031). Rcrc there are factual issues ;cliiccrning wlicther SA. I'lectric, by contract, was an 
'igent of'the owner aiid chargeable with mair taiiiing .he lvorlcsite in the area that work was being 
performed thus precludinh summary judgire i t  as to S . J .  'lectric (h'rer?q~dio 1' Znfornum N I:, 
LLC, 19 AD3d 384. 797 NYS2d 504 12"" Ikpt 2005 1 ) .  

Accordingly. that part of motion (00: ) by S..I Electric Cor sumniary judgnient dismissing 
the complaint coiicerning its alleged violat o i o f  1,akor Lam $241 (6) is denied. 

Avalon lurther seek5 fiirthcr order gr inting a conditional order of suiiiiiiary judgment over 
,ind against the def'endaiititliird-party del'endunt S..I l:lec1ric7 liic. Ihr contractual and common law 
i ndem n i fi c at i o 11. 

I'ursuant to the contracl between A L L  Ion and S.J. 1:lcctric. dated llccembcr 5 ,  2005. 
paragraph 3 1 . 1  i n  applicable part prokides tl-at the ( 'ontrxtor shall procure and maintain at its 
ou n expense, inter alia. policies of insuranccb iinmln:: the Owner. inter alia. in  the insurance 
policies procured. primar\ and noli-contribu or? to aiiy insurance the Owner may have. a I'rimary 
Insurancc Endorsement naming the Owncr a i d  statti g that the insurance is primary, and that any 
iiisurance issued to the additional insured z p ,Iicciblc to this 105s other than the insurance provided 
b! this endorsemcnt shall be cxcess ()vel- t l i i i  ~nsurai  cc '11 paragrapli 33. i t  is provided in 
pertinent part. the obligation to defendant. 11 dcmnitj and save harmless shall in no o e n t  be 
construed to require indeimification b! tlic c ontractor to a greater extent than permitted under 
public policy oi'tlie state in which the Coiiiniunltj is located. aiid that the Contractor shall defend, 
indemnify and save liarmlcss owner of' and 1 -om a n y  claiiiis. demands, causes of action in law or 
i n  equity. damages, pcnalt ies, cost. eupensi:.. actual i t t o i  neys' t'ecs. cuperts' fees. consultants's 
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lees. judgments. losses or liabilities, including dainages from personal iii-jury to any employees or 
agents of contractor. Paragraph 33 provides hat i n  New York. the duty to indemnify a particular 
indemnitee shall not be applicable to claim j i>r damages arising from bodily injury to persons 
contributed to. caused by. ~r resulting from. n \\hole or i n  part, the active negligence of such 
1 nd em n i tee. 

The Certificate ol’lkibility Insurance dated May 12. 2005, issued by Allied North America 
Insurance. indicates it insures S.J. Electric. a id iiaiiies Avalon Bay Communities, Inc. as an 
additional insured. Gallagher Basset Services, Inc.. the authorized claims administrator of Arch 
Insurance Company’s con-inercial general 1 ii bility insurance carrier for S.J. Electric (Policy 
i ! l  1 I’KG2072002) with ef-ective dates of 2/:/-6 thru 2/2/07. sets forth a disclaimer to Avalon due 
to the failure to notify Arch as soon as practi :ablc ofthe occurrence and fLirtIier sets forth it will 
not delend nor indemnify 4valoii on the basis that they are not entitled to coverage as an 
additional insured under tlic policy on the h ; i s  that they do not qualify as an additional insured as 
a result of limitations contained in the policy as the injuries sustained by the claimant and any 
liability therefore did iiot arise out of the woi k being conducted or by the operations of S.J. 

lectric and does iiot obligate the policy to rcqond c1n your client’s behalf as additional insureds. 
I’he letter further sets forth that the plalicy dces not provide lor contractual coverage to be held 
harmless and for indemnification except for hose itcnis deiiiied as S.J. Electric did not create nor 
contribute to the conditior s complained of aiid as such would preclude them from any obligation 
to provide for the defense and/or indenini Jic;ition of 4valon. I’hus there is factual issue 
concerning coverage to Aiialoii due to the di ;claimer sen>- by Allied North America Insurance. 

There is also factuil issue coiiceriiin; whether o r  not S.J. Electric has any liability with 
regard to the cause of action premised upon he alleged violation of Labor Law s241(6). 
Although owners and general contractors O M  e nondelegable duties under Labor Law to persons 
employed at worksites, they can recover in iirdeninity. either contractual or common-law, from 
thosc considered responsible for the iIccideIi (see. k’.!/inc-/l~, v Dui.llind C’OMSJI. , IMC , 260 AD2d 
433. 688 NYS2d 584 [ 1’” 9ept  2000J). 1’1.e ‘e has bccn no determination concerning liability or 
apportionment of damage:; i n  this action. 

Accordingly, that part of motion (0,) ) \.bliicIi seel\s summary judgment over and against 
the defeiidaiititliird-party tie fetidant S.J.  l:lcc tric. Inc tbr contractual and coniinon law 
indemnification is dcnied without prejiidic 3 

FINAL DISPOSITIOP X NON-FINAL 1)ISPOSITION 
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