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ORDERED that this motion (003) b , the delkndant, Long Island Power Authority. pursuant 
t o  (‘PLR 321 2 for summary judgment disnii,sing the complaint. is denied; and it is further 

ORDERED that this cross motion (( 114) b) the plaintiffs. Steven Frost and ‘l’heresa Frost, 
pursuant to  CPLR 3025(b) lor an order grsn ing lea\e to amend the bill of particulars is granted. 

The complaint oftliis action sets Iklrtli that on or about .luly 7. 2004, at approximately 1 :45 
12.111.. Steven Frost. during the course of hi:; employment as a lineman with Keyspan Energy, was 
engaged in alterations to liigh voltage elecr ric p u e r  lines owned by tlie defendant Long Island 
Power Authority (1,IPA) \vhcn he was sub.jel,ted to  an clcctric current causing a flash explosion and 
electrocution causing him to sustain seriou s iind s a  crc buriis and personal in-jury. Causes of action 
sounding in negligence ard violation of1,ab )r I a w  4$240 and 241 (6) and the Industrial Codt ofthc 
State ofNew Yolk $523.1 .13(a)(4): 23-1.13‘b)(3)(4)(8): 33-1 13(c)(iii). and 23-1.13(d)(1)(3) have 
bcen asserted. A dcrivati1:e claim has been (isscrtcd by the plaintifYc spouse, l’licrcsa Frost. By way 
01’ his bill of particulars, tlie plaintiff asser~ s that the dcli.nclant \vas negligent in using unsafe 
insulation on the exterior high voltage line; .iiled to dc-ixergi/e the high voltage electric line: failed 
to  provide reasonable and adequate saf’ctj ccluipnient. dirccted the mark be done in  an area that 
created ;i risk; failed to warn of the defective and huardoux condition at the site. and that tlie 
dei’cndant had actual and :oiistructi\e notia ol‘rhc condition 

1 he plaintif’f’scch: to amend tlie bill 01 partic ulai 4 t o  includc a claim pursuant to I A o r  I A U  
+200 on the basis that the plaintifi’s bill 01.1 ‘irticula .s 1 iolatcd ita common law duty to provide him 
\1 , i t I i  a safe place to w o r k  nnd that 1,abor I A \ \  9200 l i  ‘1 codification of that c~ni inon  law dutl. 

(h ie ra l ly .  courts allow amcndmcnts to plcac ing. c ~ n d  bills 01’ particulars. even at or after 
trial. absent proof of actual prejudice to tlie other party (A’im7ltz ct c11 19 (‘rofi. 91 Ad2d 972. 475 
NYS2d 560 12’”’ Dept 1983 I ) .  Prejudice is 1 ot !bund in the iiierc exposure oftlie defendant to greater 
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Iiabilit?. Instead, there ni,ist be sonie indicalion that the defendant has been hindered in the 
preparation of his case or has been preventeil from tahing some measure in support of his position 
(l,oom~,\ 1’ C’ri9ettu (‘or-iiin? C1ons1imc/jor? C ’ o y  54 PJY2F 18, 444 NYS2d 571 119811). In the instant 
action. the defendant LIPA has not demoIijt -ated prtjudice or that it has been hindered in the 
preparation ofthe action or  has been preven ed from taking sonie measure in support of its position. 
C’ommon law negligence iias already been p d e d .  “Neu Yorh State Labor Law $200 is merely a 
codi tication of’ the common-law duty placed upon o‘mei‘s and contractors to provide employees with 
a safe place to work” ( K r r , ~  11 Hwhert C‘o/?\ f i  ( ‘ 0  , 2 75 AI>2d 709. 71 3 NYS2d 190 [2000]). 

Accordingly, motion (004) is graliteci and t h c  proposed amendment to the bill of particulars 
,isscrting the defendant viL)lated 1,aboi- 1,a.h $200 13) t’ailing to provide a safe workplace for the 
plaiiitifi is deemed served nunc pro tunc. 

In motion (004) the defendant LIP/\ seeks summary judgment dismissing the complaint on 
the basis that it bears no I ability for the occ mence; that tlie plaintiff’was negligent and assumed the 
risk incidental to uiidertak ing the task he was pcrlhrwing: that the condition complained of was open 
and obvious; and that the action is barred t q  Workel’s Compensation Law. However, LIPA does not 
set Ibrth the applicable se:tioii 0l’Workinen i - s  Conipcnsation Law it is basing its defense on and has 
offered no evidentiary support or arguments in support of this claim. 

lhe proponent of z summary judgrnt l i t  motion musf make a pr-imu facie showing of 
entitlement to judgment as a matter of law, tendering suf’ficient evidence to eliminate any material 
issues of fact from the ca:e. To grant suniinary judgment it must clearly appear that no material and 
triable issue oE fact is presented (Sillrnari 19 7iventie//i ( ‘ e ~ / z / r y F o x  Film Corporation, 3 NY2d 395, 
165 NYS2d 498 119571). The movant has tlie initial burden of proving entitlement to summary 
judgment (bVii~egr.trd 19 !I’ I’ U Medicti/ C ’ e , 7 f ~ .  64 NY2d 851. 487 NYS2d 3 16 119851). Failure to 
mahc such a showing requires denial of tlic notion. regardless of the sufficiency of the opposing 
papers (Cf’ii~egwrd 17 N I’ lI ,LfeU’iccrl (‘c/i /cf . .  \z/pru) Oncc such proof has been offered, tlie burden 
then shifts to tlie opposing party. who, in clrtler to detkat the motion l’or summary judgment, must 
proffer evidence in admissible form ... and n ust "she)\\ facts sufficient to require a trial of any issue 
01’ fact“ (CPLR 32121b1: ,<rrcker-mcrn 19 (’//J, of 11 1’oi.k. 49 NY2d 557, 427 NYS2d 595 [1980]). 
1 he opposing party must present facts sufficient to require a trial of any issue of fact by producing 
e\ identiary proof in admissible fbrm (.Jo5ep 7 I’ DLIJ Retrl!,~ C ‘ o t p  1’ 4c>rwuon Pr .oc lc  , 148 AD2d 499- 
5 3 8  NYS2d 843 [2’ld Dep 19791) and must ,issembl(:. la!, bare and reveal his proof in order to 
establish that the matters ;et forth in his p1e;Idings arc rcal and capable of being established (( ’uslr-o I’ 

/ , I / w / I  I h \  ( ‘0  , 79 AD2d 101 4. 435 NYS2 1 340 (2nd Ikpt 1981 I ) .  Sumina i~~ judg~ne~ i t  shall only 
be grantcd when there are no issues ofmaic ia l  I:ict  id the evidence requires the court to direct a 
~utigment in  f‘ah or of the inovant as a iiiattcr of‘ la\\ (/.i.ient/\ of .4ninirrls 11 A4s SoLSiuteu’ Fiw i t . r f r~~  , 46 
N Y 2 d  1065. 416 NYS2d 790 [ 19791). 

In Neu York,  to  cstablish a pr’riiiu f ~ , c  / C J  case of’negligencc. a plaintiff must prove ( 1 ) that the 
clcfendant owed a duty to plaintiff. (2 )  a bre;ich thcrcwf, m d  (3)  injury proximately resulting 
therefrom. In order to establish tlie third element. p i  o\iinate cause, plaintiff must show that 
dcl’endant’s negligence wis a substantial f u t o i  in biinging about the iiijurj. A landowner will be 
I iablc for violation of L a h r  I,aw $200 and c ominon-Ian negligencc \\hen the injuries coinplained of 
fall into one of two broad categories. either I dangeious condition on the premises, or in tlic manner 
in which the work was performed.. , If the c l u x  ol‘the lo\s involves a defect in the premises. the 
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owner may be liable where he either created the dan:;erous condition. or had actual or constructive 
notice of the condition ....' (see, Silvu I '  7ko 1 7i / j )  of i ? ~ c ~ i i ~  Y w k ,  2009 NY Slip Op 50886U, 23 Misc3d 
1 12211 [Supreme Court of New York, Kilig; C'ount-i 20091. 

""While the convcnience of' electric: iiid telephone wires is obvious and their maintenance 
should not be burdened with excessive liabi ities. still it seeins clear that a company maintaining 
dangerous wires should not be relieved 011 tl IC ground of expense from the aflirnmtive duty of 
cuercising a reasonable dcbgree of care to maintain p i q e r  insulation and thereby prevent accidents 
rcasonably to be apprehended to those IawFL Ily coni ng in the neighborhood of such wires .... 'The 
li.indanienta1 and general principle that a cor ipany. I :- reasonably chargeable with knowledge. or in  
tlic cscrcise of reasonable prudence bound t j )  anticirate. that people may lawfully come in close 
prosimity to its wires either for purposes c f  business o r  pleasure, is under obligation to exercise care 
to Ieep the latter in a safe condition is abuntlantly e>tablislied ..... 7'here is, to be sure, a 
correspondingly higher duty of care owed IC higher milages are transported. Another circumstance, 
cqually significant, is the proximity and accc:ssibilit! of power lines to  the public where the 
opportunity and likelihood of contact thcrc,v i th is niore acute (ibliner.. Individcrally nnd 0,s 
'4 (hiinistr.iitr.ix of /he Estl,/e Ed~urU'  Mine;, deccir\c~I. 11 L o n g  Islcrnd Lighting C'ompin 7~) et (11, 
40 NY2d 372.386 NYS21 842 [ 19761). 

"Power companies havc an affirmative duty .o exercise reasonable care in the operation and 
maintenance of their pow x lines, and therl- s a corrcspondingly higher duty of care owed as higher 
boltages are transported .... A duty is breachd by failing to discover the unsafe clearance of its high 
1 oltage power lines" (l'oiqichter et a1 17 iVicij:ui.u ~Lfohu~i k Poiclei. C'oiporation, 296 AD2d 837, 744 
NYS2d 280 [41h Dept 20021; see also. Holrz c i \  . . 1 ~ ~ ~ 7 i ~ j ) t 1 ' ~ i j i . i , ~  o f f h e  Estate of HaroId P Hollz. 
dcccated 11 11~iugai.u Mohtiwk Poiiw. Corpoi ci/ion el (11, 147 AD2d 857, 538 NYS2d 80 [3rd 
I k p t  1 9891: C'irpitul Miitir:il 1n.szirc111cc c 'o1 i7 l~ in)~  1' .I icigcrru Mohcrivk Power Corpor.otion et i i / ,  1 37 
A1Xd 877. 524 NYS2d 561 13"' Dept 198131 ~ Ruoh 1 f I i i ,Aon  River. Telephone Cotnpuny, 139 AD 
286, 123 NYS 1037 [1910]). 

fhc owner of-a utility pole owcs a tluty to persons rightfullq thereon to provide a safe placc 
tiL) work iftlie pole is to Ee repaired or replaced. a dlJty to wain In the case ofjoint owners, both 
o \ ~ e  a duty to employees who would work Lpon thc pole. and that while an employee could not sue 
his own cmployer pursuant to thc Workiiicw 's ComF)ciis:;ltion Law, he  is free to sue any third party 
liable, including the joint owner" ( I Iolo11~1ri  I '  \ irigciw A lohmiik P o i 1  eix1 ('oiymxi/ion, 42 ADZd 363. 
248 NYS2d 234 13"' Dept 1973 1 ) .  

In  regard to question of'tlic contribu OI-J ncg igciice oi'an employee. his relation to his own 
cmploycr and his conduct in  following the c irection; and the suggestions ol'his foreman must 
g.ovcrn 
Illaster. ( ~ / I I J \ . ~ c ~ , \  ~ ~ I . U I I /  111i1~11c1. 1' I i o c k l ( ~ ~ ~ t l  E ~ O C / I . I C  ( ' O I I I ~ L I I ~ V .  123 A D  765. 108 NY S 567 [2"' Dept 

I'he assumption <)frisk does not inc~ludc such a'; may easily be prevented or obviated by the 

1 008 1,. 

In support of the inotion fix sunimai 4 ludgnient, the dcf'endant has submitted. inter alia. an 
attorneq ' s  affirmation. copies of the plead 11:s and  mswZr and plaintiffs' bill of particulars: copies ot 
thc transcripts o f  the esaininations before tr a1 o f  Stcvcn brost and Theresa Frost. Michael Hervey on 
1)chalfof 1,IPA. non-party witnesses. CIiciilc s C'hiciicllo. l 'arich L,owij. a copy of tlic accident 
inxiestigation report for July 7. 3004: KeySFan acciaent i n \  estigation report dated September 30, 
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2004: ED&C job briefing documentation i n  1 persoral protective equipment; copies of various 
diagrams and photographs; and a copy of' E ( ocumcr-t labeled ED&ESD Insulate & Isolate Training 
dated September 9. 2003. 

It is noted that 1,IPA has submitted I< e> Span documents as set forth above, however, these 
documents arc not authen icated and are not i n  admi<sible Ibrm and therefore are not considered on 
this motion for summary judgment. 

111 opposing this 11- otion. the plaintif~f SteLcn I-rost has submitted, inter alia. liis aflidavit and 
the affidavits of Charles C'hiarello, Robert 1' -ein. Austin Rollen. P.E.. and various exhibits annexed 
to tlie affidavits. 

'fhc adduced testiinonies and unrelul ed evidcnce establishes that Mr. Chiarelli was going to 
rciiiovc the service line or1 pole 2 on Hickor / Street, I:arniingdale, but could not reach it so M r  Frost 
told him he would . Mr. Frost was wearin:; ubber gloves. rubber sleeves, flame-retardant clothing, 
hard hat. glasses, traffic vzst. and a fall prc&ction harness. lie removed the service line by 
maneuvering the bucket of the bucket truck 7etweeii the primary (top) line and the secondary 
(iecotld) line separated bq a distance of appioxiniately tivc feet. 'The bucket was less than five feet 
deep and forty inches wide. so one would tli ck goin,; under the primary line, lifting the primary line 
over one's head. and manzuvering in or out 3etwceii the lines. Mr. Frost maneuvered in his bucket 
from the street side to the field-side of pole lumber 2 by lifting the upper boom out of cradle of the 
ti.iicI\ to approximately the height of tlie seccindary line, and rotating the bucket into the field side, 
using the pistol grip control on the right sidt of'the bucket. As Mr. Frost approached the wires, he 
slid an eel (a protective r~ bber hose coveriii ;) on thc primary line, continued to rotate in, grabbed the 
primary line. lifted it over his head and rotat2d into the field. Mr. Frost then maneuvered into a 
position to grab tlie house service line whicli providcd electrical serbicc to house number 6. leaned 
c'lver the side ofliis bucket, took his pliers oiit and cut the B-leg, then tlie A-leg, then the neutral of 
tlhc service line. He held he deenergized hciise sen icc line in  his left hand and rotated the bucket to 
the field to his riglit to return to tlie street sitle oi'the polc. Mr. Frost was maneuvering the bucket at 
first with his right hand, kut had to switch tc the Icft hand and hold the house service wire with his 
right hand and rotate his hody in the bucket facing tlie road with the ficld to liis back to maneuver out 
lroni under the primary l i  ie. I Ie then turnec back aiounil and took the service line in his left hand 
and put his right hand back on the control: 2 nd cont nued backing out under the primary facing the 
field with the wire to his back and backing ( ut oftlic secondary which was still energized. Mr. Frost 
could not lift the primary on his way out a j  hc senice  ire he was holding in liis hand outside the 
bucket was a ground. so I-c squatted i n  the bucket a i d  slid the eel over tlie line. That was when tlie 
loiber corner of the bucket got caught on t h  : seconcary line. Mr. Frost then peeked his head over 
the bucket and was looltiiig down: wcnt up on the upper boom. the secondary came under the bucket. 
a n d  lie proceeded to back o u t  on the lower I-ooni. hlr. Frost had rotated to give hiniselfa bigger 
clistancc between the neutral and the priniar lines.   id \\hen lie rotated. the service wire which he 
\\ 

line then hit  the primary line at a point not I V L  crcd b~ the eel while Mr. lrost 's  bucket was still 
bctneeii thc priiiiar> and he secondary line. 
o u t  cuploding open. No portion o f  Mr. I ' roc  t ' s  bod! came into contact with an4 lines: it \vas wire to 
\ \ i r e d  direct fault. 

holding i n  his hand outside the buckel c oiled causing i t  to turn i n  Mr. Frost's hand. The service 

I heie \ \a\  then a flash and a loud bang from the cut- 

Steven Frost testilicd to the effect h i t  he hac, becn employed by KcySpan since 1985 and 
Lborked as a lineman sinc: November 198'3 ~ h c r e  li s dLlties as a lineman were to repair, replace. 

-4- 
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install , remove electric wires and high line wires. distribution wires and transmission wires. He 
worked outside aiid on the poles aiid on o\’e head wrcs.  including high voltage electrical 
transmission lines. Prior .o becoming a linenan aiic throughout his employment, training was given 
by  Keyspan in Hicksville for clinibing, hoi r-econdarl, school, primary school, transmission school, 
transformer school, underground school arid others. t Iis supervisor was Toni Rrandt and the 
foreman on the job was Pit Lowry when tlic incident occ.urred on July 7, 2004 in Fariiiingdale. He 
did not know what street lie was working on. what the job  was, o r  how the incident occurred. When 
he arrived at the site, therc: were other KeyS ,an employees there, Pat Lowry and Charlie Ciarello. his 
lineman partner, but no L, PA employees v ~ c r c  there 

Mr. Frost described the wires on the pole li-om tlic top open number 6 bare copper 
(uniiisulated) primary on he top. a second ii  v Triplei about five feet down from the primary; and 
below that. Cablevision a id  telephoiic w i n .  Mr. 1.i.ost stated that when working with the uppermost 
wire on otherjobs, the co )per wire is not in: ulated. 7,6:!0 volts run through the primary copper wire 
which Iced or distributes iigli voltage tliroiyrhout thc iieighborhood to transformers that step down 
the voltage to 120/240. Charlie couldn‘t rcacli the service wire to be cut so he advised Charlie he 
would cut it. He had no idea what happenx after lit. cut the service wire. The next he knew he was 
being lowered in the bucket. After he was lowered (town. he was lying on the cement on his !stomach 
and was then airlifted to Stony Brook burn center. le stated that they all hate open wire because it 
is dangerous. The rubber gloves and sleeve(, he was wearing were given to him from Keyspan and as 
they are dielectrically testzd. The rubber plclves go to the elbow and the rubber sleeves go to the 
shoulder. He thought he ’vas wearing a fire retardant coverall as well. 

1,IPA’s witness. Michael Hervey tcslificd thz,t lie has been cniployed by Long Island Power 
Authority for seven years and has been the \ice president of operations for one and a half years. 
Prior to that, his position with LAPA was that of dire2tor and then executive director of transmission 
and distribution, which position he held in J -11y 2 0 0 ~ ~ .  He is currently responsible for overseeing the 
contract LIPA has with KZySpan Energy to naintair anti operate LIPA’s electric system and has 
sonic responsibility to cu: tomer operation:;. fie has not dealt with safety training at LIPA and stated 
that I,IPA does not have any practices and p -ocedurvs regarding safety as those procedures are 
administered by KeySpan Ilncrgy. I le is geim-ally a~vart‘ 01’that safety training and practice such as 
tlie coilinion work practics used in and aroiind elec- rical equipment, safety procedures linemen 
fhllow to work near energized equipment or to decncrgi/,c equipment as set forth in  a safety rnanual. 
1,IP.A does not provide any program or train ng rcga-ding linemen safety, aiid lie was not aware of’ 
the substance of any training programs prcv dcd by LeySpaii to the liiiemen. He was aware that 
KcySpan had an apprenticeship style progia ii for 1iiieiiit.n during their initial years in tlie position 
and an annual retraining c m  significant porti xis of’tlieir profession. Ilc never worked as a lineman or 
supervised linemen at I,IT’A. but stated wheii he woi ked at Comnionwealth Edison that he was a 
gciici-al forcman in overhcad construction u iich involved. among other things. supervising lineman. 

Mr.  1 fervey fiirther testilicd that 1, l I  4 has sonic cursor? okersight of KeySpan overall 0 1  
their safetj program. If  LIPA thought there was a I>iling in the overdl safety program, it may pursue 
thdt .  h i t  he did not hiiow as far as spccificl b i  this cicciclcnt. 1,lI’A tcould have no followup and 
would not participate i n  any investigatioii. ’Nhcn ashed how LIPA mould determine whether or not 
thcrc \\as a railing in the safety program tlie 1. he stated 1,IPA has contractual targets which show thc 
numbei of  incidents per year. but not the S ~ I  ci i t j  of’ an iiicident. I Ie stated LIPA conducted 1io 
i n \  estigation into the iiici dent involving M r  Frost and tzsti tied to the procedure to be followed by 
lineman when working i n  the area o f a  prim ~r! uiiinjL1laled line. but stated he had no knowledge 
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concerning the procedure followed at the tinie of  the accident. He stated that tlie procedure is 
outlined in written materi 31 provided by K:! Span as par1 oftheir regular training, however. he has 
not seen a copy of it and LIPA does not liavc. a cop\ of the document. Mr. I-lervey testified to the 
procedure to be followed by linemen wher~ iiorhing in the area of a primary uninsulated line, and 
stated that the linemen an3 crew made the d :termin; tion i f  they could work the particular site safely 
11, ithout deene rg ihg  the ine. If they feel tl cy cann,,t. given their experience and training, then they 
V ~ O L I I ~  request a deenergilation ofthe prinia-y linc. If’theq can sately work in the vicinity they have 
protcctivc gear than to iIi:ulate themselves and tlie line. IIe stated the practice is either to insulate 
the linc with rubber hoses applied to the l i n c  i n  the area ihey would not be worlting on and also to 
use their own protective pear, gloves and sleeves to insuiated themselves from the line and maintain 
a proper distance from thc open primary l i n t  which ias ‘7.260 volts. If tlic linemen cannot 
completely cover the primary wire with pr3lier insulation they would request the line be deenergized 
by requesting permission from the dispatcher to remove the ruse at a nearby location (probably at 
tlic nearest street interseciion) and properlid ;round the iine. Such a request could be handled 
iinmediately. the same dav, and would takc tbout a half hour. Any crew member has the right and 
the ability to  request that he line be deenerk i d  and the instruction and the permission to deenergia 
11 comes from a dispatcher in  the electric sei vice department. The only thing that would prevent the 
1 ine from being deenergi7ed is if. there is a c .itical load on a line. such as a medical patient or critical 
business. in  which case tkc job would have o be caricelled and rescheduled. This procedure is 
outlined in written material provided by Kc! Span as parr of‘their regular training, however, lie has 
not seen a copy of it, thought it existed in  ,?( 04, and stated 1,IPA does not have a copy of the 
document. 

MI-. I lervey was n ~ t  aware of‘ what tlic particular crew consisted of on the day of the incident. 
No oiie from LIPA was ai the scene of supei vising t ie job. I le did not give a verbal responsi: when 
asked il’there was a procedure if it was neccssary fo-  a lineman to access the work by going i n  
hctueen the primary line and the secondary line below. Even if maneuvering between the primai-y 
and the secondary line, the vast majority of. obs ol’tliis type are done while the conductors are 
energized by a iiorinal practice so that LIPA can miiiimix the number of customers affected by an 
outage. He was not awan: of the standard d stance hetween the primary line and tlie secondary line, 
but i f  the distance did not meet the mininiiii 1. then it would be the type of situation where the 
primary may have to be deenergized to wcrl. i t  safelj. BJ looking ai certain documents lie cciuld not 
clctcmiinc what pole Mr. Frost was workiiig at. but stated he Lnew that he was working in  front o f  
I~ousc number 6 at pole n miber 2 which ha t  lines going from the pole that would actually sei-vice the 
Iroperties on either side o f  number 6. He d d not go the accident scene at any time and was riot 
familiar with the layout of’the accident seem:. and \\as not aware of any factors that would have 
\)re\ cntcd a lineman in a x d e t  from appio icliing the mire t o  be disconnected in tlic aforementioned 
inanner He did iiot laiiovi if tlie line should ha\ e bccn d e e n c r g i d  based upon what he knew ol’the 
c ircumstanccs of Mr. Froit‘s incident. 1 I C  1 ! a s  not 2 \\arc ol’anyone at LIPA making that inquiry. Ire 
Imm of no deteriiiinatior or a way to tell th: dil‘lkrcnce hetween the damage done to the primary line 
<is to what happencd. I Ie was not a~vai-c ol’.zhctlier thcrc mas a disruption ol’elcctrical service in the 

following Mr. Frost’s accident and st , i t  :d Ke! Span \ \ odd  maintain an outage report which 
I IPA uould have access to I-Ie did not knc 1% i J ’ M 1 -  Frost’s coworkers uere  interviewed by 
t;ecspLtn 01. rmi. 

Mi. Austin 13oIlcn P.I.,.. a licensed p .olessioiial cngncer n h o  is plaintill’s expert, has set 
lorth his opinions with a .casonable degres i f  engineering certainty and opines that Mr. Frost 
~)uffered 1 ”. and 31d degree burns on his upper torso m d  right flank fiom intense heat generated 
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bjr an electrical arc createc when a house st:r ice l i n c  lie xvvas relocating came into contact with an 
uninsulatcd 7.620 volt primary line while wc d<ing iiam ; ~ n  insulated aerial bucket. Mr. Bollen 
opines that there are two i-iain factors that 1:; used MI Frost’s accident: ( 1 )  the vertical distance 
between LIPA’s primary and neutral lines is 4 inches Icss than the iiiinirnuin fifty eight inches 
clearance required by I,IP,I‘s Construction 5 tandard 420; and that LIPA violated its own standard, 
proximately causing the ac:cidcnt; and (2) M . I*rost (mild not fully insulate LIPA’s primary line due 
to his reasonable belief that this old deteric1r;ded. bar2 copper wire with two hot line clamps on it 
mould break and come d o a n  energized if he did MI  I3ollen sct forth the basis of his opinions and 
liirther sets forth. inter alia, that IJPA slioultl have riplaced the ha7ardous primary line with PE 
aluminum wire used by I,IPA and its predeclxssors o w r  the last several decades to eliminate this 
Iia/ard to the linemen and the public. 

In reviewing tlie c1:identiat-y submil ons. i t  is delcrmined that LIPA has failed to establish 
prima facie entitlement to summary judgmei it dismi: sing tlie action as asserted against it. LIF’A has 
not submitted an expert ai‘fidavit in support of  this ii- otion. There are factual issues raised in the 
iiioving papers which prec lude summary $udgment including, but not limited the nature and evtent of 
1,IPA.s oversite of KeySpin employees; the nature and evtent of LIPA’s oversite of KcySpan’s 
safety policies and procedures; LIPA‘s policies. il’  ar y, concerning de-energizing of electrical lines 
while certain repair and replacement work i: being conducted, 1,lPA.s safety procedures and 
policies: whether LIPA w,is negligent in ha\ ing failcd to replace the open electrical lines with 
insulated lines; LIPA’s relationship to Keys mdNationat. Grid; and whether the plaintiff is an 
cmploycc of KeySpan or 1,IPA as LIPA claiinr the action is barred by Workmen‘s Compensation 
L a v .  No copy of the agrmnient or contralzt betMeei1 LII’A and KeySpaii has been submitted for this 
court to ascertain the pro\ isions contained tl ierein relati\ e to the parties to the contract and any 
provisions therein. KeySpan did not adnii. ( o  ownetship ol‘the trucks and buckets used at the site 
and LIPA has submitted no maintenance rec x d s  for inspections concerning insulation of the 
plaintiff-s bucket. rhere ,ire further factual ssues concerning whether or not the pole nunibcr two 
\vas congested with wires and lines at the t i l  ie  o1’thc incident: whether Mr. Frost was prevented from 
going under the secondary line to do hisjob whether the lines were properly spaced; whether LIPA 
provided a reasonably saf: place for the plaintiff to ~ z o r h ;  and whether LlPA complied with its own 
s;licty standards and requirements. 

I,IPA has not subiaittcd an cvpcrt al‘idavit sctting forth its basis for its claims that it was not 
negligent. 1,IPA has not >ubmitted any ev d x c e  in support of its conclusory assertion that Mr. 
Frost‘s action is barred b j  the applicable \.VI )rkmen’> Coinpensation Law precluding the plaintiff 
f?om maintaining an acticn against its employee. no. ha. 1,IPA sct forth the section ofthe 
Worlmicn’s Compensation Law it claims bars the iic tion by plaintiff‘ Additionally, LIPA has not 
submitted an expert ailiidiivit to support i t>,  c onclusorq a<,set-tion that the condition coiiiplainec? of was  
open nnd o h  ious or how the plaintifl‘ conl rihuted tc the occurrence. 

Accordingly. motion (003) is dcnicd 

Ilatcd: .luly 8 .  2010 
.I.s.c 
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