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SIJPREME COUR 1’ - STR’TE OF NEW YORK 
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P 1 aiii ti ffs. 

-against- 

(;I?RAI,I> (>’SI {EA and F41NDER & 13INI)I It. P.C. 

I) e fend ants . 

INDEX NO.: 2865 I DO06 
CA1213ND.4R NO.: 200901 2960T 
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MOTION NO.:  004 MOT D 

005 MOT I1 

PLAINTIFFS’ ATTORNEY: 
CHARLES G. EICHINGER & ASSO. 
160 1 Veterans Memorial I-Iwy. 
lslandia. New York 11 749 

DEFENDANTS’ ATTORNEY: 
ANDREA G. SAWYERS, ESQ. 
3 Huntington Quad., Suite 102s 
Melville. New York 1 1747 

PI<RE% & VARVARO, ESQS. 
333 Earle Ovington Blvd. 
Ilniondale, New York 11 553-3644 

I ipon the hIlo\\.ing palms niimbcrctl I to 3 I r e , d  on this i i iot ioi i  and cross-motion for suinmiir\’ judgincnt : Notice of 
blotioti; Order to SIio\i, Cause and supporting papers 1 - 13 . Nuoticc o f  Cross Motion and supporting papers 14-25 : Ans\vering 
Allidavits a n d  supporting papers S 6-27 : Replying Al l i t i r i t s  m d  suliporting papers 28-29: 30-3 1 : Btkcr- : (- 

-) i t  is. 

ORDERED that this motion (004) b i the delendmt, Gerald ()’Shea d/b/a O’Shea 
Properties, for an order pursuant to CPLR -3 ? 12 grartiiig siiinmaryjudgnient dismissing plaiiitifYs 
complaint and the cross c aiiiis asserted by lliiider & Binder, P.C. is granted and the complaint 
and cross claims asserted against the defend mt Gerz Id 0’ Shea are dismissed with prejudice; and 
that part of the motion wl- ich seeks suniimr y judgmmt against Binder & Binder, P.C. [or its 
alleged breach of the agreement premised u])on the alleged failure of Binder & Binder to name 
Gerald O’Slica as an addi.ional insured on i s preiiiixs liability policy has been rendered 
academic by dismissal of the complaint and cross-claim>, asserted against him and is denied as 
moot; aiid it is further 

ORDERED that this cross-motion (005)  by Ihe defendants, 13indcr 8i. Binder, P.C., for an 
order pursuant to CPT,R 32 12 granting sumnary judgment dismissing tlie complaint and all cross 
claims asserted against it IS granted to the c: tent tha t  the causes of action premised upon Binder & 
Hinder I] C . ’ s  alleged violation of1,abor I a‘\ section4 200, 240( 1 ), and 241(6) aiid the cross 
claims asserted against it are disniisscd witl- p r q u d i . ~ :  and is denied as  to that part of’the motion 
\\ hich seeks dismissal of ,lie cause of  actior prcmi4cd upon its allcgcd negligcnce. 

I he complaint of’ his action sets f’or h tha t  o i Nor ember 13. 2005. during his employment 
\ k i t h  the Social Security k,uprcss. Ltd.. the plaintil‘l~. Roy I’ Simpson, was working at the premises 
located at 2805 Veterans Mcmorial 1iwy. jiiitc 30, I<onl\onkoma, County of Suffolk, State of 
N e h  York. when he was causcd to be precillitated fiom the ladder iic was working on while 
repairing a light ballast, ciusing him to s u j t  iiii personal in.jury. It is clainied that the defendants, 
Gerald O’Shea (O’Sliea) ind Binder & Hinc er. P.C. (Binder 8i. Binder) owned, inanaged and 
controlled the premises u here tlie iiicideiil ( cc~irred Causes of action are premised upon the 
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defendants’ alleged negligence and violatioi of Neu Yorli State Labor Law sections 200, 240, 
24 1 . A derivative claim has been asserted o i behalf of Margaret Siinpson, wife of the plaintiff. 
By way of the bill of particulars, the plaintii .has claimed, inter alia. that there was lack of lighting 
a t  the premises. that the bdlasts were danhe ‘ous and defective, tlie defendants failed to provide 
ballasts, that the defendants caused or creattd the condition, and had actual and constructive 
notice of thc condition co nplained of and fi iled to rxnedy tlic condition. 

Binder & Binder E as set forth “coiir terclain- s” against Gerald 0’ Shea for contribution and 
common law indemnity. 3erald O’Shea ha: set forth cross claims against Binder & Binder for 
coninion law indeinnifica ion, contractual i r  dcninification, contribution and breach of contract in 
failing to maintain a liability insurance policy as reqiiired by the ternis of the written lease and/or 
agreement between the parties. 

O’Shea, i n  motion (004) and Binder & Bindtx i n  motion (005) seek summary judgment 
dismissing the complaint 2nd cross claims a ;serted ::gainst them. 

- _  I o grant summar:! .judgment it must clearly sppcar that no material and triable issue of 
fact is presented (Sillman 19 Twentieth (’entzi1y-l7o.Y l T i l m  (’orporu/ion, 3 NY2d 395, 165 NYS2d 
498 [ 19571). The movant has the initial burlen of proving entitlement to summary judgment 
( WinegrLiu’ 11 N Y U. Meu’i~al Center. 64 NY 2d 85 1. 487 NYS2d 3 16 [ 19851). Failure to make 
such a showing requires denial of the motio 1, regarc less of the sufficiency of the opposing papers 
( Winegmu‘ I’ N Y I/  A4eu’i;ul Cenler, suprtr) Once such proof has been offered, the burden then 
shifts to the opposing pariy, who, in order t c  defeat The motion lor summaryjudgment, must 
proffer evidence in adniisjible form ... and n List “show fiicts sufficient to require a trial of any 
issue offact” (CPLK 3212[b]; Zuckernian 1’ (’itjl of . \c . i t *  I’ork. 49 NY2d 557. 427 NYS2d 595 
[ 1 9801). The opposing p; rty must present f; tcts sufflcient to require a trial of any issue of fact by 
producing evidentiary proof in admissible forni (,Jo\eph P Dciy Recrlty Corp v Aeroxon Prods , 
148 iZD2d 499, 538 NYS2d 843 [1979]) ancl must assenible, lay bare and reveal his proof in order 
to establish that the matters set forth in  his r leading, are real and capable of being established 
(C’a.r/ro 11 Lilxrty BLIS ( ‘ 0 ,  79 AD2d 1014 35 NYS2d 340 [1981]). Summary judgment shall 
only be granted when theie are no issues of naterial fact and the evidence requires the court to 
direct a judgment in favoi of the movant a$ 1 matter o f  law (Friend7 of Aninids 1’ A.scociuteu‘ Fur 
i\lfi.\ 46 NY2d 1065. 416 NYS2d 790 [10?9]). 

Gerald O’Shca tectified to the cff‘ect that lie I S  self-employed and is the sole owner of 
0’ Shea Properties which constructs buildinj!s and develops land, and leases the buildings which 
;ire mostly multi-tenant briildings. I le has o wned thc property located at 2805 Veterans Highway 
for about eight years and was the general co itractor ibr a multi-tenant single story office buillding 
constructed on the property about seven yea-s ago le entered into a lease with Binder & Binder, 
P C for the rental of’tliat building for tlic period cor;imcncing November I , 2001 and ending 
October -3 I .  2006. The lease was in  effect oti No\ieiiibei 13, 2005, the date of tlie plaintiff-s 
accident. Ballasts were iiistalled as origin,il equipni:nt i n  the building and were changed pursuant 
to work orders for Binder & Binder, if the b illasts \\ ere under a warranty period provided by the 
manuFxturcr. generally by tlie licensed elw irician. 13ridgewa~ Electric. who originally installed 
the ballasts. N o  warranty pcriod was set fix 111 i n  tlie Ieax agrccmcnt for the ballasts. Paragraph 
1 3  ofthe lease provided t iat “The Landlord shall provide grounds and building maintenance 
commensurate with standards of other 1oc;il first c h i s  office buildings.” O’Shea described ,I 
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--first class office building” as a building that would be maintained in a higher standard than other 
buildings in the area. Ma ntenance of the lx llasts wzs covered under another paragraph under 
ordinary wear and tear. Prior to November 3. 2005. he and Binder & Binder had a disagreenient 
with respect to the responsibility to changt. the ballaits in  2005 when requested by Binder & 
Binder to do so. It was O‘Shea’s position tkat Binder & Binder should make arrangements to 
have an electrician changt: the ballasts, and lie would have recommended the original electrician 
to them; O‘Shea was not going to assume responsibility for the costs but he never refused to 
change the ballasts. It was O’Shea’s unde3-s anding that Binder & Binder were responsible for 
changing the ballasts, and if O’Shea chaiigell the ballasts they would charge Binder & Binder. In 
his letter of December 15 he advised Bincie . & Binder that the initial replacement of the ballasts 
was during the manufacturer’s tixture war-antj’ period ol‘about one year after installation which 
they granted as a courtesy at the beginning c f the lease. and that the ballasts needed to be replaced 
as a result of normal wear and tear rather thiai a possible defect. He was not sure if he put this in 
writing to Binder & Binder. He believed thi: averag,: lifc o f a  ballast was three years, depending 
upon use. He was not aware that Binder &: 3inder hired Mr. Simpson to perform electrical work 
at their premises. IIe did not provide any I X  uipmen for Mr. Simpson and did not provide 
instructions to Mr. Simpsm with regard tct i ny worb that he performed at the premises Binder & 
Binder occupied. 

Roy Simpson testified to the effect t iat he was employed by Social Security Express and 
was in charge of their cor struction and m a  i r  tenance in the field. The accident occurred 011 

November 13, 2005 at Riider & Binder’s oflice at 2805 Vets Highway while he was changing 
ballasts in the lights and changing fluoresce i t  lights About twenty lights were not working. He 
had been contacted by Eddie GoineL ofRincler & Binder. his immediate supervisor, that the work 
needed to be done. He hzd previously chan ;ed lighr bulbs and fixed plumbing problems at Binder 
& Hinder’s location. I-le mived  on Sunday at about 5:OO p m .  The accident occurred between 
6:OO and 7:OO.  He brought ballasts (descr1b:d as transformers) with hiin and Binder & Binder 
provided hiin with the lac der. He was rein1 7ursed by his employer for the ballasts. The lights 
were turned on when he errived and he tcsti led it was not necessary to turn off the electrical 
power to do the work. He was working in t le lunch room, with the lights on, on a recessed 
ceiling light lixture, took off the face. an i 11: ide cobcr o\ er the ballast wires, and was about to 
replace the ballast when the accident occiirr-d. IIc testilied that Binder & Binder later represented 
him to obtain Social S e a  rity Ilisability bcn-fits 

1 larry Binder testilied to the effect tliat Htndzr & Hinder havc only two employees, IIarry 
and his brother. Thcy hz ie  twenty nine of’fizes i n  ten different states with different corporations 
for cach state for the leascs. Harry Bindei siatcd thz t he is the owner of Social Security Express. 
‘in cmployee leasing corporation, which i i  I I Jo\wiibi?l- 2005 had about 260 employees consisting 
o 1’ caseworhers, accountiiig, receptionists. c ise manap-c,  attorneys ~ i i d  call writers. The back 
olticc of the subject leascd premises is the  1 i n  lirni Mi.  Simpson and Mr. Day were the only two 
niainteiiance employces. Mr. GonieL is the head of securitj. Social Security Express also 
operatcs and supplies abc ut twenty factor) 7 i orltcr c m p l t y e s  fhr a jewelry factory. Mr. Simpson 
norked !‘or Social Securiiy Express at fivc I ,cations. including New York City. the Bronx, 
Jericho, I Iutitington and Ilonkonkoma. Hc xstifiied that Mr. Simpson did not have a supervisor. 
set his own schedule. and was alerted to the problems and projects needed to be attended to. IIe 
stated he knew Koy Simp son for about tliirt y years prior to this incident and that Mr. Simpson 
probably changed ballast:; prior to this accic ent and that he never assigned him to specifically 
change ballasts or lights at these locations prior to tlie accident. On the date of the accident he 
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met Roy Simpson at his office at 2805 Vete iins Meinorial Highway. Unit 20, Ronkonkoma, a 
Sunday. so tlie employees would not be ther: while Simpson was replacing ballasts and 
Iluorescent light bulbs. It was light outsid<:. He intended to remain at the office until Simpson 
was finished. He had bee i there about an hour and a half or two hours and was in the cafeteria 
area when the accident ocarred.  He stated hat theie is a ladder on the premises. which Mr. 
Simpson used, but he did not personally hard it  to him. Fie described the ladder as being a six- 
foot ladder in fair shape, used. not newly tlo .ight. and he did not know if there was anything 
wrong with it. He never purchased the laddl:r as he had no use for one. He thought that O’Shea 
o r  one of his workers niight have left the Iacder but did not know when. He had no idea it was 
being used on the preniists, and did not ncltitji O’Sh2a it had been left behind. He was in his 
office when he heard a crash in the lunchroc ni aboul 100 feet away. When he arrived in the lunch 
room he smelled burning Aectric and the light Mr. Simpson was working on was not lit. ‘There 
were no emergency lights on. He had no ciil‘ficulty ceeing in the rooin. He observed Mr. 
Simpson sprawled on the floor, a lot of blood, the laddei was down, the chair was knocked over. a 
table had been broken, an1 there was glass 2 I I  around from the fluorescent light bulb. Mr. 
Simpson was moaning an3 did not recogniz: his name. He told him not to get up and ran to the 
phone and called 9 1 1 .  When the fire depart nent caiiic, lie advised them he smelled smoke arid 
they turned off the circuit breakers. He had no discussion with Simpson about what happened 
until about a week later, and Mr. Simpson told him lie did not recall what happened or did not 
remember the smell of the burned wires. l-If* testified that he gave Mr. Simpson no instructions 
concerning how to do the Job. 

Harry Binder also testified that he 01 iginally asked the landlord, Gerald O’Shea, by way of 
a letter and telephone, to i x  the ballast and luorescent lights as previously done in the past as he 
had been leasing the preir ises from about N w x n b e .  200 1 .  He believed tlie lease required the 
landlord to fix the electrical and that O’SheZi had Iiiied electricians to do so in the past. Me did not 
recall when he first had problems with the ballasts. Some of the lights were out. When the 
building was being built. he worked with 0 Sliea’s ;irchitect to tell them what specifications he 
wanted, but had no Itnowledge concerning t IC clccti ical specifications. Mr. O’Shea prepared the 
lease and he did not recal any item having to do with electrical supply that he wanted amended or 
inserted into the lease. Hury  Binder did 11~ t know when he first had complaints about the 
ballasts. At one point, O’Sliea submitted 11 ) i l l  to his oflice for changing bulbs and ballasts, but he 
did not know when or who the electrician %as who i3erformed the work. He did not recollect a 
provision in tlie lease identifying Mr. O‘Slic a‘s resp3nsibility to cliangc the ballasts or light 
liutiues i n  his office. I Ie personally made a decision to have the ballasts changed and to charge 
O’Shea for the service, but did not hire a 1ic:nseci clcctrician and instead had Mr. Simpson do tlie 
w o r l ~  He did not recall h l r .  Simpson or a 1: otic f’roin Social Security Express changing any light 
fixtures or ballasts prior 1 3  the date of‘the incident 

Christopher Mcl,.~,ughlin testikied a< ,  a non-l~,irt! \\itness that he owns Bridgeway Electric. 
,in electrical contracting company. since 1 1)2,3. and is an electrician licensed in Nassau County. 
doing commercial and re: idential work. Gerald 0‘5hea has been his client since about 1987 or 
1088 and provided an ele:trical proposal toi the building at 2805 Veterans Memorial Highway for 
the tiistallation of lightins fixtures. wall oiit ets. mal l  switches, light switches. circuit breaker 
pancls and the units, wiring the electric hot mter  lic:ater\, exist signs. power pole connections, 
GFI outlets. G I T I  outlets. bathroom exhaust fans, a i d  cqtcrior light fixtures. That work was 
performed during the moiiths of October an 1 November 300 1 , There were 179 lighting fixtures. 
two hy four foot fluoresccmt lights. installed in units 16 through 20. installed by all three people 
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working for him. one a mechanic and two alyrentict: electricians. He described the ballast as a 
device in a fluorescent fixture that increases the voltage from what the input voltage is to 
whatever the output volta,;e is supposed to 1- e. To cnange a ballast, he testified, the electricity is 
to be turned off first and the lamp replaced p-ior to changing the ballast. He stated that written on 
most ballasts is a warning not to work on thi. ballast wit11 live voltage applied. In addition to the 
original installation work performed at the location, he stated he last performed work at the 
building in 2003 when he changed one ballast. l Ie l-as never received any complaints about 
power surges in the building, especially suit :s I6 to 20, and has never received a summons or 
violation from any munic pal entity with repard to any o f  the work he completed at the location. 
I'he manufacturers guarar tee the ballasts f 01 about a year, but soine last a long time and some 
don't last long at all. Abcjut five to ten pelc1:nt of the ballasts installed fail, which he stated, is not 
an L I I ~ U S U ~  rate. He has never had a ballast 'ail in the l i n t  year. Prior to 2005. other than 
changing the one ballast i i units 16 to 20, h(* did no other work on the light fixtures after that 
initial installation was completed. I lis comIiany maintained no equipment at the location and no 
one from Binder & Binder ever requested th At he pe forin work at the location. We never received 
any complaints from anycne at the location n terms of inadequate illumination. I ie never 
assigned any of his employees that have no 1:lectrical background to change out a ballast and 
would not recommend that be done. The ballast cones with the fixture. The type of ballast is not 
specified and is limited to a number oi'ballait manufacturers. depending which is available. 

The lease agreemcnt provides at par: graph 13. that the Tenant shall supply its own utility 
service and garbage disposal and that the Landlord shall provide grounds and building 
maintenance commensuri te with standards ( ) f  other local first class office buildings. 

In Ileoki 17 Ahrw1. ,"ropl~/ ic ,s  C'o , 48 AD3d 5 10. 852 NYS2d 261 [2'ld Dept 20081, wherein 
the plaintiff was iii-jured vihile replacing a b,tllast in a fluorescent light in a building leased by the 
plaintiff-s employer lkom the owner, it wa,j lleld that the task of changing or replacing a ballast in 
a fluorescent light fixture falls within the c a egory of  routine maintenance as it did not constitute 
erection, demolition, repairing, altering. paiiiting, cleaning or pointing of a building under Labor 
law $24O( 1) so as to bring him within the 31 otective ambit of that statute. Dismissal of the Labor 
Law $24 l(6) was also upheld as there could be IIO rt-covery since the work constituted 
maintcnancc which was unrelated to constrL ction. cvca\ation or demolition. 

I n  the instant acticm it has been e s td  lished that the plaintiff was changing or replacing 
ballasts and fluorescent light bulbs at the prtmises Icasetl by klarry Binder of Binder & Binder 
fi-om the owner of the building. Gerald 0' 311ea. I lit. building. completed in 2001 and moved into 
by Binder &: Binder in 2031. was not under x~nstruction, demolition. or excavation at the time of 
the accident and was not lieing repaired. altc red. pai ited, cleaned or pointed. Thcrcfore, the work 
that the plainti IT was carrying out at the recy est of' Ilarrj Binder, replacing ballasts and fluorescent 
light bulbs, is routine maintenance does not I'all h i t l i i n  the protective ambit of Labor Law $200. 
$240( 1 ), or $241(6) (sce. GIcLison I) C h l f l r c ~  c/ til. ?i AJ>?d 355. 826 NYS2d 633 [2'ld Dept 
200h],  . ~ ~ C I . W I I  v O I ~ ~ l ~ ~ I . 1 L i  h' 1'ol.k 7 h ~ e 1 ,  I :  ~ ' O I ~ l p t ~ I l ?  c f L I I  14 AD3d 520, 789 NYS2d 190 [2"" 
I)ept 20051; Scincicor~ ei t i l  11 Sollci e l  (11. 28- AD2d '121. 725 NYS2d 383 [2'ld Dept 20011; BZcmel 
I' Rocwd of E ~ L I ~ C I / I O M  of /'IC C'iij of I V ~ H  101 k. 23 1 ~ D 2 d  663. 647 NYS2d 548 12"d Dept 19961). 
I hercforc, those causes o j_ action asserted 111 the coniplaint and premised upon Gerald O'Shea's 
and Hinder & Binder's alleged violation o 'the Ncn York State Labor Law $200, $240(1), or 
6141 (6) fail as a matter ol'law. 
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The plaintiff has f i l e d  to raise a trianle factual issue to preclude summary judgment 
concerning the alleged 1,abor Law violation ,. The cases cited by counsel for the plaintiff in 
opposing motions (004) and (005) are distinguishab c from the facts in this action and 
inapplicable to the instant action. 

Accordingly. those causes of action )remised upon deiendants Gerald 0’ Shea’s and 
Binder & Binder’s alleged violation o f N e w  York Slate t,abor Law $200. 5240(1). or $241(6:1 are 
dismissed with pre,judice. 

I n  New York, to establish a pirnu fc,c.ie case of’ negligence, a plaintiff must prove (1)  that 
the defendant owed a duty to plaintiff, (2) a breach thereof. and (3) injury proximately resulting 
therefrom (@iegel v Fine Puint Co 2006 N Y  M i x .  1,lXlS 2549, 236 NYLJ 51 [Sup. Ct., Nassau 
County 20061). 

With regard to any claim premised upon 0 Shea‘s alleged negligence relating to the 
accident, 0‘ Shea has den- onstrated prima facie entitlcinent to summary judgment dismissing the 
negligencc cause of action. ’The testiinoniz submitled have established that 0’ Shea did not 
supervise, direct, or contr3l the plaintiff’s a( tivities, he owed no duty to the plaintiff, did not 
breach any duty to the plaintiff and did no. In-oxinialely cause the plaintiff’s injury. Harry Binder 
testified that he did not recollect a provisior in the lease identifj4ng Mr. O’Shea’s responsibility to 
change the ballasts or light fixtures in his office. He personally made a decision to have the 
ballasts changed and to charge O’Shea for tlie service, and did not hire a licensed electrician but 
assigned the job to the plaintiff pursuant to he plaintiff’s employment with Social Security 
Express. The plaintiff has failed to raise a t 3ctual tc preclude summary judgment on the issue of 
negligence as to defendar t 0’ Shea. 

Accordingly, that part of motion (004) which seeks dismissal of the negligence cause of 
action as asserted against Gerald O‘Shea is lismisstd with prc.judicc. 

With rcgard to any claim premised L pon Binder & 13inder.s alleged negligence relating to 
the accident, it is deteriiii led that Binder an 1 Hiiidei has iiot established prima facie entitlement to 
summary judgment disinissing that cause 01 action as there are factual issues raised in the moving 
papers which preclude suminary judgrncnr ( n the iswe of negligence by Binder & Hinder. 

It is undisputed that the plaintiff wa: an eniylo>cc ol’ Social Security Express, owned by 
1 Ian-) Binder. and that Sccial Security Expr:ss is a wpai’atc corporate entity from Binder & 
Binder. 1 Iarry Bindcr tesiified that lie did 11 ,t hirc a licensed elcctrician to change the ballasts and 
Iluorescent bulbs but assigned the job to t h c  plaintiff pursuant to the plaintiff’s employment with 
Social Security Express. There are factual issues ccnceining whether Binder & Binder paid the 
plaintiff directly or  whet1 er the plaintifl’ M a ; paid b;J Social Securit] 1:xpress for this work and no 
testimony or admissible cvidencc has been l~resentel on that issuc. 

It is undisputed that Binder & Binder leased the oremiscs and supcrkised and controlled 
the premises in the cafeteria where thc ;1cc iclent occlirretl. I farry Binder testified that he directcd 
the plaintiff come in on a Sunday so the o ’ h x  morkcrs would not be in the building while he was 
doing his work. He met Ivlr. Sinipson at thc oftice. turncd off the ai;iriiis and intended to wait 
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there until Simpson finished his work. He  as awar- t l i tw was a ladder on the premises but 
thought that the ladder may have been left b! O'Shea's workers but never notitied O'Sliea to let 
him know it was there. He did not direct the plaintiff no: to use that ladder and did not provide 
anothcr ladder for the plai itif'l'to use. Mr. S inpson Lestificd that he was standing on the 
liberglass, six-foot. A-fraine ladder which h( had p lxed  himsclf and which he retrieved from the 
utility closet. He was not supervised by anyone and no one witnessed tlie accident. He was on the 
top part of the ladder belofl the top step. The: ccilings were eight or nine feet high. He was trying 
to take the ballast out. disconnecting it frorn the ligh fixture. holding it, when, the next thing he 
reinembered was waking lip on the floor. I1,trry Hinder was in the building and waited with him 
until the ambulance came. Simpson did not heliebe he made any complaints with regard to the 
condition of the ladder prior to the day of the. accident. 1 t was the only ladder at Binder & Binder, 
and hc never asked for a different ladder pri(~r to the date ol'the accident. Ne never had any kind 
ol'training or instructions provided to him concerning how to change a ballast and just gained 
cuperience in the general i:oursc of his employment. He was never advised by anyone to turn off 
the electricity when changing a ballast. €€ariy Binder testified that he did not hire an electrician to 
replace the ballasts and tliiorescent bulbs. Rased upon tlie foregoing. there are factual issues 
which preclude summary iudgment, includii g but not limited to tlie issue of whether Hinder & 
Binder was negligent in fz iling to require a 1 censed electrician to accomplish the job, whether it 
breached its duty to tlie plaintiff by perniitfir g him to  replace the ballasts and fluorescent lights 
uithout proper training, o -  requiring or ascei taining whether the electricity should be turned off to 
do thejob. 

Accordingly. that part of the niotioi 005)  bj  Binder 8i Binder for an order dismissing that 
part o f  the complaint premised upon Bindcr & Binder's dleged negligence is denied. 

In niotion (004) O'Sliea further seek summary judgment on his cross claim asserted 
against the defendant Binder & Hinder for b .each of contract lor failure to name O'Shea as an 
additional insured on its policy for liabilitjr insurance on tlie premises. The lease agreement at 
paragraph 11 provides in 3ertinent part that he Tenznt agrees to carry Comprehensive public 
liability insurance with ccverage for the lantilord in nininium limit of $1 00,000/$300,000 
personal iii.jury and $5,0013 property damage naming Landlord as additional insured. In light of 
the dismissal of the complaint and the cro:,s claims a~sc i  ted against O'Shea, that part of motion 
(004) has been rendered academic. 

Accordingly, that part of motion (00 4 )  wIierr*in O'Shea seeks suinmary judgment for 
breach of the agreement rzlative to  the allcg:d failuic of Bindcr & Binder to name Gerald O'Shea 
on its premises liability ir surance policy 215 in additionai insured is denied as moot. 
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