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INDEX NO.: 361 11/2007 

MOTION DATE: 10/22/2009 
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PLAINTIFF'S ATTORNEY: 
-against- KEEGAN & KEEGAN, 

ROSS & ROSNER, LI,P 
3 15 Westphalia Ave., P.O. Box 146 
Mattituck. New York 1 1952-0 146 

- -____-_ ).: DEFENDANTS' ATTORNEY: 
BAX'TER. SMITTI & SHAPIRO, P.C. 
99 North E3roadway 
Ilicltsville. New York 11  801 

P 1 ai nt iff. 

AIIMANIXI  RAMOS ant1 FLORENCE P ~ 1 ) R I t ~ I V . .  

Defendants. 

[!poi1 the Ibllowing papers numbered I to 2 4  ~ e x l  011 this-nolion and cross-inolioti for summarv jud,gment : Notice of 
Motion/ Order to  Show C'ause a n d  supporting papers 1 . - I  1 )  : Noticc, of C'ross Motion and supporting papers -; Answering 
Alfidavits and supporting papers I 1 - 1  5 : Replying Allitlax its and suliportiiig papers 16-21 : W- : (- 

tktrpmtKnt) it is. 

ORDERED that this motion (001 ) b y  the deltndants Armando Rainos and Florence 
I'edriera. pursuant to CPLR 3212 for an ordi:r granting surninary judgment dismissing the 
complaint is granted and 1 he complaint is tli ;missed with prejudice. 

The plaintiff, Robxto Martin-1,opc.r. seeks damages for personal injuries sustained on 
April 26, 2007 when he tripped and fell at t l c  premises owned by the defendants, Armando 
Iiamos and Florence Pedriera, located at 56" Mill Rmd,  ('oram, New York. The plaintiff alleges 
the premises was maintained in a dangeroiis and unsali: condition and that the defendants had 
actual and constructive notice of the conditi m. 

I'he defendants nciw move for suiiiir ar! 1 udk ment dismissing the coinplaint on the basis 
that the plairitifYs claim is barred by the h e  "$7 Yorl, Workers' Compensation Law and the doctrine 
01' election of remedies. 

I he plaintiff oppc ses this motion on the basis tliat the premises was used to generate rental 
iiicomc and to store equipriieiit and material for 1 ri-C'it> i i i  the basement; that Tri-City maintained 
its ol'ticc on the premises that 'I'ri-City aiid the rental 171 opcrt) did not share losses and profits: 
that financially the two biisinesses operated separate 1) and werc not a joint venture or  the alter cgo 
ol'tlie other. 

1 hc adduced testi nony and adinis~;il)le e\ idr.ncc establishes that Roberto Mar t in-hpw 
received Workers' Coinpensation benefits t -om l.ir> t Cardinal. LLC through his employer, Tri- 
Cit? Masons. Seldcn. NCN York. 011 the k t c  ot'thc accident lie resided at 567 Mill Road, Coram. 
described as a private home with offices h i  thc bus lies:, of Tri-City Masons, LLC. I'lie premises 
&as owned by Arniando ?aims and Florcnr~  Pedrivra. I le paid rent to the defendants in this 
x t i o n .  cvhicli rent was split between the defendants I le nas  employed by Arinando Rarnos 4ind 
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Florencc Pedriera of Tri-City Mason for nine niontlis prior to tlie accident. In the mornings prior 
to beginning work, he reported to either the basenic i t  olfice or the yard of the premises for his 
instructions. The office for Tri-City was in the basement at the 567 Mill Road, Coram address. 
On the date of the accident he was working at thc premises at 567 Mill Road, Coram loading 
wood planking and forms onto a truck 1ocit;d in tlic yard when he turned and stepped back to get 
out ol’the way of other wxkers  and tripped on a piece of wood behind him and fell. 

The uncontroverted testimony subin itted furher establishes that Florence I’edriera is a 50 96 
owner of thc premises Imown as 567 Mill Road. Coram. along with Armando Ramos and that 
liamos obtained a permit from the Town m they coiild rent the premises. Her husband, Joe, works 
lb r  Tri-City as a supervis )r but is not an ouner. She hac; a 50 % shareholder interest in Tri-City 
Masons but never directel any of the worlxrs at Tri-City as to how or where to store their 
equipment on the property and there was iic written agrcement for ‘1 ri-City to rent the premises at 
567 Mill Road. On June 5. 2007 she signec “an agreement” with Armando Ramos which provided 
that lie would no longer Ee an officer of Tri City and she bought out his interest in the business. 
I lowever, on the date of the accident, Ranic s was still a partner in Tri-City, had stopped working for 
Tri-City on March 3 1 ,  2007, but continued o be an owner of the prcmises at 567 Mill Road and Tri- 
City continued to pay rent to Florence Pecriera and Armando Ramos. Workers from Tri-City rented 
rooms in  the house located on the premises and Tri-City stored its equipment on the property. After 
Armando Ramos left the employ of Tri-C ti in MarIAi 3 1, 2007 he no longer maintained any of his 
own equipment at the premises. Roberto \/t artin-Lopez was an employee of Tri-City who was “paid 
on the books” and was cclvered by Workers Compcnsat ion through Tri-City. Florence Pedriera 
tiled the paperwork for h in to obtain Work :rs‘ Compensation benefits. 

.‘Where an employer, in compliance- with tlie provisions of Section 10 of Workmen’s 
C‘ompensatioii Law (Cons. Laws. cli.67), I I C ‘ S  secured compensation for his employees and has thus 
been brought within the statute, he is not IiFblc. in an action at law, for an injury to an employee, 
since section 1 1  ofthe law provides that . tli: liabilitj of an employer prescribed by section 1lD ‘shall 
be exclusive and in place of any other liability w1iatsoeL er to such employee, his personal 
rcprcsentatives. husband, parents, depender ts. or  nc\t o f  kin, or any one otherwise entitled to 
recover damages at comrion law or otherwise on account o f  such injury’” (Lconnru‘ Norceu zt  ul 1’ 
I ‘ogel K. Bro.~. ,  Inc , 23 1 NY 3 1 7 [ 192 1 1)  

N . Y .  Work. Coin Law 6 1 1 is available as an aflirmativc defense in work related civil 
personal injury actions if the defendant and plaintifl‘s employer were engaged in  a joint venture at 
the time of the underlyinj; accident. In dctcwiiiiing \vhcther such a .joint venture exists for piirposes 
of $ 1  1 .  courts have applil;d common-law 121 itcria I he clements o f a  joint venture include a mutual 
promise or undertaking o f  the parties to sliare i n  the profits ol’the business and submit to the burden 
ol’making good the losses (see. Biichiier 1% / ) / m j j  / /o /c l .  / / I C  . 87 AtI’d 691, 448 NYS2d 870 [ - ? I d  

I k p t  19821). 

An employer is dclined in  N.Y.  W o  .I\. Coni 1,ao $ 2  ( 3 )  as follows: “Lmployer“, except 
\vhcn otherwise exprcssl;, stated. means a pxson. p,irtncrship, association. corporation.” That 
definition does not specijically refer to  ajoint xcnturc 2 partnership is not to be regarded as z i  

scparatc entity distinct from the persons 11 11,) composc i.. A joint venture is defined as an 
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association of' two or more persons to carry out a siiLgle business enterprise for profit. for which 
purpose they combine tht ir property. mom! . effect:. sl<ill and knowledge (see, Fallone v 
\liwr.rcordiu Hosyitcrl, e /  L I I ,  23 AD2d 222. 359 NY S2d 947 [ 1" Dept 19651). 

I n  reviewing the admissible evideiic 2 i t  is deterniincd that the defendants havc demonstrated 
p i m i  f m i c  entitlement to summary judgnmc tit  dismissing the complaint and that the plaintiff. who 
asserts conclusory argunmmts unsupported t y admissible evidence, has failed to raise a triable issue 
of fact to preclude summxy judgment in t h  s action I t  !s accordingly determined as a matter of law 
that tlme plaintiff is barred from recovery in his action by N.Y.  Worhers' Cornpensation Law $1 1. 

"Where an employer and the owner of'the premises where a plaintiff is injured are distinct 
legal entities there is no tiasis to dismiss an action against the landowner based on the exclusivity 
provisions of the Workers' Compensation I aw" (Rzchurz/son 1' B e ~ o i t  ',s Electric, Ivlc et 01, 254 
AIl2d 798, 677 NYS2d 855  14'" Dept 1998 ). The defendants have established that they are not 
distinct legal entities or sl2paratc corporate c iitities and tlme plaintiff has failed to raise a factual issue 
in that regard. Here, the owners of the re21 ;state, Arnmando Ramos and Florence Pedriera jointly 
own the premises where 1 he accident occur1 ed and iurther were the employers of the plaintiff and 
the corporate officers of Tri-City Masons, I LC. There was no lease agreement between the parties 
for the use ofthe premises by Tri-City Mzsons who paid a monthly rent of$1500.00 to Ramos and 
Pedriera. 

Closely associated corporations. cvc t i  ones that \hare directors and officers, will not be 
considered alter egos of tach other if they v ere formed for different purposes, neither is a subsidiary 
01' the other, their finances are not integrateti. assets are not commingled, and the principals treat the 
two entities as separate and distinct (L0ng.slloi.e 11 Ptml  I1mi.s Sys tem of the Capital Disrrict, 304 
AD2d 964, 759 NYS2d 204 [3rd Dept 2003 ). I n  thc instant action. there is no lease agreement 
between Armando Ramo j and Florence PIX riera as owners of the property and the two shareholders 
of the Tri-City Masons, LLC. and no separz te corporate entities havc been established. The 
property is owned by tlme defendants in  theii individual capacities. When an employer and the 
owner ofthe premises where a plaintiff is ii!jured ate distinct legal entities, there is no basis to 
dismiss an action against the landowner biced on the exclusivity provisions of the Workers' 
Compensation Law (Ricllurdron e /  cil 1' I A J f i o i /  ' 5  IiI(c/i.ic~. 1nc 254 AD2d 798, 677 NYS2d 855 [ 4"' 
I k p t  19981). In the instant action the plainiiff'has liilccl to raise a triable issue offact that the 
property owners and the corporation are s q  arate legal entities formed for different purposes. 
I Jnlike Rosc1nhei.g c/ L I I  1' Angizili Brrick, Ini , 220 AD2d 654. 632 NYS2d 658 [2'ld Ilept 1995 1 
\\ hcrein the plaintiff was injured when lie s ipped and fcll in front of the premises owned and 
operated by the defendant and the plaintifr 1 eceived Worhers' Compensation benefits provided by 
his employer. tlme Appellate Division found that the dekndant \vas not shielded frotn tort liability as 
the defendant w a s  a sepa-ate legal entit) f r c  in the einplo> cr 

A plaintil'fma~ not bring an actioii gainst his cinploycr i n  its capacity as a propcrty owner; 
his c\clusivc rcnicdy is a claim under his e1 iploqcr's workers' compensation policy of insurance ... a 
partnership and its partncrs are considered clne entitb when acting in fktherance of. the partnership 
husincss (C'ipri~ino e /  NI 1 '  (. 'I '~2.~~,\soci~i/e,\,  1 17 AL12d 770. 499 NYS2d 101 [2'ld Dept 19861). In 
the instant action the owiiers of the propert! arc the officers ol'the corporation that employed the 
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plaintiff'(see. B1itunher.g 1' Ten Wcishrng/on l'eul[\t A: sociutei, 262 AD2d 592, 691 NYS2d 902 [2nd 
Ikp t  19991: Kiipke et ul L Mitllane e /  (11, 21 
1' ,Singer. e /  (11, 21 1 AD2d 744. 621 NYS2d C 24 12"" lept 19951). "Where a landowner is also the 
employer of an injured plaintiff. tlie obligpti,m of'the omiier to provide a safe workplace is held to 
be an inscparabie subcate;ory of that coinpi x of obligations which arise in connection with the 
employment relation, and the liability for :;u :1i \,iolation\ merges with and is subsumed by tlie 
employer's general liability under the Work :rs' Coinpensation Law, which is made exclusive and in 
place of any other liability whatsoever by 1\1 Y. Woriters Conip. Law $1 1.  Inasmuch as a 
partnership gcnerally is not to be regarded a ; a separate jural entity distinct from persons who 
coinpose it, where each o 'the members of a partnership are an injured party's employer, they fall 
within the statutory protection afforded by tlie Workers' Compensation I,aw (Dicrz v Roshrock 
.4 $ ,ociu/es Limifeu' Pnrlnvrship, 298 AD2d 547, 74'1 NY S2d 46 [ 2'ld Dept 20021; Lindner et uI 1' 
Kew lieally C'o et ul, I 13 AD2d 36, 494 T\J\'S2d 870 

AD2d 53 1.  626 NYS2d 277 [2Ild Dept 19951; Coppola 

Dept 19851; C'oncepcion v Dinmond, 224 
AD2d 189, 637 NYS2d 135 [ I "  Dcpt 19901 

"A plaintiff injured during the coui SI: of his o r  her employment cannot maintain an action 
against the owner of the property where the miden1 occurred when the owner is also an officer of 
the corporation which employed the plaiiitit ". In such a case, the defendant's duties as owner are 
connected to his or her duties as an officer r :sponsible for the operation of the corporation's 
business. The defendant-officer has duties t s an off.cer responsible for the operation of the 
corporation's business. 'I he defendant-officer has iiidistinguishable responsibilities for providing a 
safe place to work, both as an executive ernllloyee a id  as a property owner'' (McFarlcine 1' Cherei et 
(11, 21 1 AD2d 764, 621 NYS2d 390 [2"d Deyit 19951 see also Hcilsteud v Wightman et nl, 247 AD2d 
909. 668 NYS2d 850 [4"' Dept 19981). Whc re thc ddendant is the alter ego of the plaintiffs 
cinployer, the plaintiff is relegated to the x i  iedy of workers' coiiipensatioii benefits (Anduaga I' 
, l /IRC'NYC' N ~ M '  Projects, /nc 57 AD3d 3: 5 .  869 NYS2d 801 [2"d Dept 2008; Orlega v Noxxen 
Xenl / j~ ( ' 0 1 7 7  26 AD3d 361, 809 NYS2d 54t IZ1ld Dept 2006; ('i.e.spo v I'ztcciar*etti, 21 AD3d 1048, 
803 NYS2d 586 [2" Depi 20051). Where, iowevci, none ofthe property owners' partners are 
ol'ficcrs of the injured pla iitiff's corporate e nploycr. and thc partnership and corporate employer 
arc distiiict legal entities, [here is no basis tc dismiss based upon the exclusivity provisions of the 
Workers' Compensation I,aw (see, M~rslej '  1 IIerIci~ R c ~ ~ l t j i  C ' o i p  et [ [ I ,  45 AD3d 653. 846 NYS2D 
252 [2"" Dept 20071; 0 'C"inmi* et (11 11 Spen w, 2 A 13d 51 3. 769 NYS2d 276 [2"d Dept 20031). 

Where a realty owner is president a n j  chiel'c leciitivc officer of tlie corporate employer, that 
omiicr is dcemcd a co-em 3loyee of- the em 71 ~ y c c  (scc, I-lei~r/c:~q~~ e/  c:l 11 Piin Pullen, 90 AD2d 936. 
457 NYS2d 912 13rd Dept 19821). 'The fact hat iiii iiilurrd cniployee's right to compensation or 
bcnctits shall be cxc1usivc:ly those provided lor i n  the N w  York Workers' Compensation Law 
where such employee is injured by the negli :elice 01 iQroiig of another in  the sainc employ, under 
N Y. Worlters' Coni. I,au $29(6), not onlj lrct'eiits suit against the employer. pursuant to N.Y 
U orkcrs' Coin. Law $ 1 1 ~ but against a co-clnployee a s  well who, acting within the scope of his 
employment. causes the injury (/Iei.itCrge e /  I :I 1 1  I iiri / '[i/ic/?, supra). "A worker injured during the 
coursc of  thc worker's en-ploynient caiino1 I iaintain ,in action to rccover damages for personal 
injuries against the owner of the premises q m i i  \ \ h i (  h m accident occurs where the owner is also an 
otlicer of the corporation that employs the v orLcr 
prcinises wherc the injury occurred, the defc ndant third-party plaintiff remains a co-employee with 

Kcgaidlcss of the status of the owner of the 
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the injured plaintiff in all natters arising fro n and connected with their common employment" 
(llr*rtie/t ef L I I  I) Brcwwr. e /  ul, 193 AD2d 64. . 598 NYS2d 3 [ 2nd Dept 19931). In the instant action. 
i t  is determined as a matter ollaw that the di:fcndants' duties as owners merged with their duties as 
co-employees, as owners of the premises anc 1 as eniploycr/corporate officers, so as to preclude 
recovery. Hcre, the naturt. of the defendant )wners' employment with Tri-City has been 
cstablished. Rainos actually worked in the 1 iisiness on a daily basis alongside of the plaintiff and 
other employees. Pedriera ran the financial :lid of the business and was directly involved on that 
basis. Joe Pcdriera, as an employee o f 1  ri- C i t > ,  collxtcd the rents from the employees who were 
tenants on the premises 011 behalf of the deft iidants/:,harcholders. 

In the instant action, the plaintiff allcgcs that the defendant owners were negligent in causing 
and/or creating a dangeroils condition on tht prciniscs resulting in his personal injury and it has 
been established as a matter of law that the c ef'endarts, owners of the premises and employers of the 
plaintiff: are co-employee 3 with the plaintil'f and are imniune from liability for negligence in this 
action and that the plaintil'f s sole remedy I S  pursuant to Workers' Compensation, which benefits he 
has elected to receive. 

Accordingly, moti 3n (00 1 )  is grantlx and t h e  complaint is dismissed with prejudice. 

X FINAL DISPOSITIOb __ N ON-  F I N A L DISPOSITION 
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