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SUPREME CQURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 55

__________________________________ X
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SOLOMON, J.:

This is an action pursuant to Business Corporation Law
(BCL) 1104-a to dissolve a corporation. Petitioner Sexdar Akcan
(Akcan) holds a 25% stock interest in Bella Vita Pizzeria, Inc.
(Bella vita), which ran a restaurant named Bella Vita Pizzeria
located at 158 West 58 Street in Manhattan (see, Petition, Ex.
A) until 2009, in a building allegedly owned by two other of
Bella Vita's principals.

Akcan also alleges that he holds a 15% interest in 43
Street Deli Inc. (43%¢ Street), which runs a restaurant also
named Bella Vita Pizzeria located at 211 West 43% Stfeet, in
Manhattan (Bella Vita 43).

437 gtreet and Bella Vita are not parties to this
action. Vita Ristorante 58 Inc. (Vita Ristorante), the sole
respondent, is a New York corporation with a single shareholder,

Angelo Ortiz (Ortiz). Prior to creating Vita Ristorante, Ortiz
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was an employee at the Bella Vita restaurant on 58 Street.
Vita Ristorante now operates that restaurant, having entered into
a lease that included all the restaurant’s fixtures.

Akcan seeks to dissolve Vita Ristorante on the ground
that the directors and officers of Bella Vita have fraudulently
diverted Bella Vita’'s corporate assets into Vita Ristorante.
Akcan claims that thege officers created Vita Ristorante solely
to divertlBella Vita‘s assete without having to compensata him or
buy out his shares. Notably, Akcan does not possess any shares
of vita Ristorante.

BCL, § 1104-a reads in relevant part:

s§ 1104-a. Petition for judicial dissclution under
special circumstances

(a) The holders of shares representing twenty percent or
more of the votes of all outstanding shares of a
corporation . . . no shares of which are listed on a
national securities exchange or regularly gquoted in an
over-the-counter market by one of more members of a
national or an affiliated securities association,
entitled to vote in an election of directors may present
a petition of dissolution on one or more of the following
grounds:

(1) The directors or those in control of the corporation
have been guilty of illegal, fraudulent or oppressive
actions toward the complaining shareholders;

(2) The property or assets of the corporation are being
looted, wasted, or diverted for non-corporate purposes by
its directors, officers of those in control of the
corporation”

(Emphasis added) .

Vita Ristorante cross-moves to dismiss the petition

because it 1is not a successor in interest to Bella Vita or 4374




Street, but is a separate legal entity. 43™ Street cross-moves
to dismiss the petition as against it on the ground that it has
not merged with Vita Ristorante or Bella Vita, is not a
predecessor in interest to any of the named corporations, and is
still an active corporation. The motions are decided as follows.
A. The Vita Ristorante cross-motion

Vita Ristorante argues that the petition'should be
dismissed because Akcan does not have a shareholder interaeast in
Vita Ristorante, and because there is no evidence that it is the
successor-in-interest to either 43% Street or Bella Vita.

In order to force dissolution under BCL § 1104-a, a
petitioner must have at least a 20% share in the closely held
corporation. Akcan does not have this statutorily required
interest in Vita Ristorante.

In order to circumvent this requirement, as seen by the
way the respondent is named in the caption, Akcan argues that
Bella Vita and Vita Ristorante entered into a de-facto merger,
making him an owner of Vita Ristorante.

Typically, the de facto merger doctrine is used in tort
or breach of contract actions to protect against attempts by
ongoing businesses to avoid liability through transfer of their
operations to another legal entity (see, e.g., David Kretzmer v.
Firesafe Products Corporation et al, 24 AD3d 158 [lst Dept,
2005]). BAkcan cites to no authority that would allow a court to

utilize the doctrine of de facto merger to shift his shareholder
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interest in one corporation to another corporation for the purpose
of forced dissolution of the new corporation. While Akcan may
have claims against Vita Ristorante or the co-owners of the other
two corporations, his lack of direct ownership interest in the
respondent prevents him from seeking its dissolution under the
statute upon which he relies.

Because Akcan has no standing to force the dissolution
of Vita Ristorante under BCL § 1104-a, Vita Ristorante’s cross-—
motion to dismiss is granted.

B. The 43™ Street cross-motion

This action seeks to forcibly dissolve Vita Ristorante.
43* Street is not a party, and has not sought tc make itself one.
As it is impossible to dismiss a lawsuit against a non-party, 434
Street’s motion to dismiss is denied as moot.

In accordance with the foregoing, it hereby is

ORDERED that non-party 43 Street Deli, Inc.’s motion
to dismiss is denied; and it further is

ORDERED that respondent Vita Ristorante 58, Inc.’s
motion to dismiss is granted; and it further is

ORDERED and ADJUDGED that the petitioﬁ is dismissed.
Dated: August 143 2010

ENTER :

7£¢
ang no"ggment o Dn.JUD M . 4 ANE 8. b()LQ :
en -
not be by the T
7413; pﬂ"s(mnat‘ or ﬂutho,?,:rxﬂd bas'dc:umy Clery,
the Jyggr 0 opraggps 0N, T,
9Mment Cloricy py v Must




