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SUPREME COURT OF THE S'I'A'IX OF NEW Y O I M  
COUNTY OF NEW YORK : PART 5 

GLADYS KOSENBLIJM, 
lndcx No. 109743/05 

Plaintiff, 

-against- 

THE CTTY OF NEW YORK, and DOES 1-10 inclusive. 

D efeiidan ts , 

BARBARA JAFFE, .II : 1 

For plaintiff: 
Jcflicy Schwartz, Esq. 
Law Officcs of Jeffrey S. Schwaiiz 
4 10 East Jericho Turnpike 
Mineola, N Y  I I501 
5 16-938-3888 

T)l<CISIC)N ANI) OKDER 

', 
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Argucd: 7/20/ 1 0 

Cal. No.: 95 
Mot. Seq. No.: 006 

For City: 
Jessica Wisniewski, ACC 

ichael A. Cnrdozo 
Counsel 

2 12-788-0609 

By notice of motion dated May 3, 201 0, defendant City moves pursuant lo CPLR 32 12 

for an order summarily dismissing thc coinplaint against it or, in the alternative, an order 

vacating prior orders rendercd on January 12, 2010 and April 20,2010. Plaintiff opposes the 

motion. 

I. BACKGROUND 

On April 14, 2004, plaintiff was allegedly injured when she tripped on aiid fcll into a 

polhole i n  thc crosswalk at thc iiitersectioii of Avenue C and Ninth Street in Manhattan. 

(Affirmation o l  Jessica Wisniewski, ACC, dated May 3, 2010 [Wisniewski hff.], Exh. A). On or 

about July 8, 2004, plaintiff served City with her noticc of claim. ( I d ) .  

On or about July 14, 2005, plaintiff served Iicr suininoiis and complaint (id,, I'xh. B), and 

on or about August 26, 2005, City scrved its answcr (id., Exh. C). 
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11. C'O N'l'EN'fIONS 

City argues that it niny not bc held liablc as it had no prior written notice of any clefkctivc 

condition in the crosswalk where plaintiff fell, nor did it  create the condition. It asserts that a 

search of Department of Transportation (DOT) records for a two-year period prior to and 

including the date of plaintiff's accident and at the location of Avcnuc C between East Ninth 

Strcct and East 'I'cntli Strcct, rcvcals that City issued two pelinits to DOT for in-house milling 

and paving bctwccn May 12, 2002 and .lune 12, 2002, and that DOT closed thrcc potholes at the 

location between May 13, 2002 and May 23, 2002. (Wisnicwski Aff., Exhs. F-H). City also 

submits two Big Apple maps which, it argucs, rcflcct no delict in the crosswalk at the location. 

City thus denies having had notice of. any defect in the crosswalk, as the issuance of perinits docs 

not constitute noticc and as thc maps show no dcfects, or that it created the dcfcct as the potholes 

at tlic location were closed approxiinately two years bcforc plaintifFs accident. 

Plaintiff argucs that having pcl-fornicd work at thc location olher  accident, C'ity crcatcd 

the deled by hiling to niaintaiii it in good condition, that the maps reflect dcfccts at the location, 

and that DOT'S dcfcctivc rnilling and paving work crcated the dangerous condition. (Aft?riiiatiom 

of Jeffrey Schwartz, Esy., dated June 11, 2010). She also inaiiitaiiis that summary judgment is 

preriiatiire as City has not yct responded to hcr dcmand for DOT sal'ety handouts, iiispcctioii 

procedures, or standard operating procedure materials. 

In reply, City asks that plaintiffs opposition papers be disregarded, having bccn scrvcd 

untimely. (Reply Afiirmation, dated June 24, 20 10). It denies that the maps show any markings 

in the crosswalk where plaintin' [ell, and argues that plaintiff merely speculates, without any 

supporting cxpcrt evidence, that City's allegedly improper milling and paving work caused thc 
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defect, and observes that plaintiff failed to set I’orh how the dociiments she seeks are relevant lo  

whether City had prior written notice of or crcated the defect, 

111. ANA1,YSIS 

r .  1 hc party seeking summary judgiiieiit must show prima fiicie entitlement to judgiiieiit as 

n niattcr of law by presenting sufficient evidence lo negate any inaterial issucs offact. (Winegiwd 

v New York Uriiv. Med C‘tr., 64 NY2d 85 1 ,  853 119851). If the movant iiieets this burdcn, the 

opponent must rcbut the prima h i e  showing by subinitting admissible evidence, denionstrating 

the existcncc of factual issues that requires a trial. (Ztickermnn v City qf’New York, 49 NY2d 557, 

562 [1980]; Be.fhlchem Steel C:orp. v L5’oloiw, 51 NY2d 870, 872 11980]). Otherwise, denial of h e  

motion is rcquired, regardless of thc sufficiency of the opposition papcrs. ( Winegrad, 64 NY2d at 

853). 

Pursuant to New York City Administrative Code $ 7-201(~)(2): 

No civil action shall be maintained against the city l o r .  . . injury to person . . . sustained 
in consequence of any strcct , , , sidewalk or crosswalk, or any part or portion of any of 
the foregoing . . , being out or  repair, unsafe dangerous, or obstructed, unless it appears 
that written notice of thc defective, unsafe, dangerous or obstructed condition, was 
actually given to the commissioner of transpoidation or any pcrsoii or dcpaitmcnt 
authorized by the cominissioiier to reccivc such notice, or where there was previous 
in.jury to person or prcipcrty as a result of the existcncc of the defective, unsafe, dangerous 
or obstructcd condition, and writtcn notice thereof was given to a city agcncy, or thcrc 
was written acknowledgment 01. from the city of the defective, unsafe, or obstructcd 
condition, and there was a failure or neglect within fiftccii days after the receipt of such 
notice to repair or reimve the defcct, danger or obstruction complaincd of, or the place 
otherwise inade reasonable safe. 

“[PJrior written noticc of a defect is a condition precedent which plaintiff is required to plead and 

prove to maintain an action against the City.” (Kcrtz 1’ City q f N w  York, S7 NY2d 241,243 

[1995]). A notation o f a  defect on a Big Apple map coiistitutes notice to City ofthe defect. (Id. 

at243-244). 
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Where City establishes a lack of prior written notice oi'a defect, thc burdcii shifts to the 

plaintiff to delnoiistrate that an cxception applics, cithcr that City afiiriiiatively created the dcfcct 

through an act of negligence, which rcquircs a showing that work peri'ormcd by City immediately 

resulted in the cxistence of the dcfcct, or that i t  iiiadc a spccial usc of the place where the defect 

was located. (Yclr.horouj$z v C'ityqfNcw Ymk ,  10 NY3d 726 [2008]). 

That plaintiff's opposition papers are untimcly does not preclude their consideration as 

City has rcplied to them. (Kmcrkis  11 Totd Caw Sjis., 209 AD2d 4SO [2d Dept 1 9941 [court did 

not jmprovidently cxercise discrctioii in considering plaintiff's untimely opposition papers as 

dcfendant submitted reply]). 

A. Did Citv receive prior written notice? 

The maps on which plaintiff relies d.o not evideiicc any pothole in the crosswalk whcrc 

pIaintifl.l'el1. Consequently, City has establishcd, primcr.fucitl, that it had no prior writtcii notice 

of the pothole, and plaintiff has failed to demonstrate that a triable issue of fact rcniains on this 

issue. (See I) 'Onofiin 17 City ~J'Nt lw I'ork, 11 NY3d 581 [200&] [as dcfcct shown on i m p  was not 

dei'ect on which plaintiff allegedly fell, claiin properly dismisscd]; fhdu'm v Cily c!f'New Yo& 36 

AD3d 484 11'' Dept 20071 [map did not rellect holc on which plaiiitifflkll; "the awarcness ofone 

defect in the area is insufficient to constitute notice o r  a different particular del& which caused 

the accident"]; Khernrnj 17 Cily qf'New York, 37 R D 3 d  419 [2d Dept 20071 [prior writtcii notice 

not established as niap did not show pothole at sulject location]; Kcmpler v Cily qflvew York, 

272 AD2d 584 [2d Dept 2OOOJ [City establishedpr.irna,fi.rcie entitlcrncnt to judgment by 

submitting Big Applc map which did not show defect at locatioii whcre plaintiIr fell]). 
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B. Did City affrniatjvely create the defect? 

While City closed several potholes at thc location and milled aiid paved the street in May 

and June 2002, plaintiff’s accident occurred in  April 2004 and there is no evideiice Illat City 

performed any other work between June 2002 and April 2004. City has thus established, prinirr 

,fucie, that any work performed by it did not result immediatcly in thc crcation of the potholc. 

In opposition, plaintiff fails to submit any proof, beyond counscl’s spcculation, that City’s 

work was defective or that it immediately rcsultcd in the pothole. (See Kiszenik v Town of‘ 

Hzrntingfon, 70 AD3d 1007 [2d J k p t  20 101 [plaintiff subniittcd 110 evidence that defendant’s 

work was perlormed defectively or that it resulted iimnediately in creation of defect]; Hegnn I’ 

City q f N ~  York, 8 AD3d 462 [2d Dept 20041 [plaintifl’s speculative and conclusoiy allcgatioiis 

failcd to raise triable issue as to whethcr defendant created holc in sidewalk]; Wulkcr v C3y of 

New York, 34 AD3d 226 1 Ft Dcpt 20061 [no proof that City affirmatively created delkcl as 

I Moreover, the fdilurc to iiiaintaiii a roadway constitutes an act of omission rather than one 

of affirmative negligence. (Furre11 v Cily c,fNeiw York, 49 AD3d SO6 [2d Dept ZOOS]). Plaintiff. 
~ 

potholc repair was made four years beforc accident a i d  no evidence that rcpair immediately 

resulted in  defect]; Hjilandv Cily qf’Ncw J’ork, 32 AD3d 822 [2d Dept 20061 [assuming that 

repair was made less than onc year before accidcnt, iio evidence submitted that ncgligciit repair, 

as opposcd to other fictors, caused dangcrous condition]; Krtrszku v City qf New York, 29 AD3d 

742 [2d Dept 20061 [plaintiff‘s spcculation that dcfcndant’s work caused defect insufficiciit to 

raise triablc issue]). 

has thus hiled to demonstrate that any triable issucs reinain as to whether City affirniatively 

created the pothole. 
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Plaintiff also Iiils to sct forth an evidcutiary basis [or her assertiori that more discovciy is 

nceded, nor docs she allege how tlnc specific documcnts she seeks are relevant to whether City 

crcated the defcct. (CPLR 32 12Yfl; .ccc cg l7oro.s v C’ity o f N c w  Yon?, 66 AD3d 599 1 ’I 13cpt 

20091 [“the mcrc hope that cvidcncc sufk ien t  to defcat a motion lor summaiy judgmcnt may be 

uncovered during the discovciy process is insufficient to deny such a motion”]; G0lde.v v C’ily o!f‘ 

N w  1’014, 19 A113d 448 [2d Dcpt 20051 [hope that discovery iiiay yield evidcnce of dcfcndant’s 

nffiriiiative negligcnce insuilicient to deny motion]). 

TV, CONCLIJSION 

Accordingly, it is hereby 

ORDERED, that delendant City of New York’s motion for summaiy judgment is granted, 

and thc complaint is dismissed against dcfeiidarit City of New York with costs and disbursements 

to defendant as taxcd by the clerk of tlic court upon thc submission of an appropriatc bill ofcosts, 

and the clerk of the court is dircctcd to enter judgment accordingly. 

ENTER: 

HarbaraJa e .ISC 
& d B m  JAFFt 

DATED: August 17,20 1 0 
New York, New York 
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