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Plaintiffs moves lo slrike del'endants' aiiswcr pursuanl to C P L R W 6  and the 

common 

is denied 

1' I 

aw principles 

ainti ffs comm 

of spoliation of evidence 

Facts 

eiiccd this case against de 

. As 

fc I1 d 

10 ti on 

L.P.  (Ardsley), the iiianaging agcnl for the inall defendant 1S.I Manageiiieiit C'orp. (ISJ). 

and Ardsley Village Square, Inc. d/b/a Suiinydale, [tic tenant ad-jncent IO the localion 

where the accident occuiwd. for iii,iuiies plniiitil ' t  Kent Haulieu, allegedly suslriined on 

Novenihci. 26, 2006, wlien she tripped and fe l l  nfttcr stepping off the curb oi'llie parking 

lot. (Noticc of Motion 7 3). The within niotioii by plaintiff5 to strike defendants' answer 

alleges that defendants failed to properly respond to court-ordered discovery u n t i l  after 

the three-year slalute of limitations expired on NowiiibCr 26, 2009, pweii[ ing plaintirfs 

from adding M.R.  Siiow Plowing as ;I dekndnnt. Tlius. plaintiff:.; argiic that dcfendaiils' 

answer should be SLrickeii. 
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At the outset the court notes that plaintiffs' motion relating to discovery must be 

denied for the failure to provide a n  at7imiation of good faith as required ( .WP 22 N Y r R R  

5202.7). 

A Preliminary C.'onftxence was held on February 27, 2009. and an order issued 

requiring defendants to provide maintenance and repair records and agreements for two 

years prior to the date of'los..;. Ileposilionx were also ordered to hc coinpleted h), May 

28. 2009. ,As a courtesy. upon request. the court gave the patties nn exiendcd period of 

time to complete depositions. hecause the parties represented that  h e y  were coinniencing 

a third-party action. On April 7. 2009. dercnd;iiits responded to thc n r d u  bjf pi*o\,iding 

i nvo ices from 1'0 werlioiiw Ma i  n trnance. I IIC. ( Po wdioiise).  Po wcrlio i ise liad performed 

repairs at deikndant Ardslcy*s premises prior to plaintiff Rene Baulieu's accident. As a 

result o f  defendants' responses. plaintiffs requested. at (lie Junc 26. 2009 Compliance 

Conference. to amend the complaint to add Powerlioiise as a defendant. 

On Aiigiis( 28. 2000. ;i tlisco\,cr!, coiiipliancc coiil'crencc M;IC held. at \i-liicli 

depositions o r  both plaintii'l.:s and delkndants wcrc again ordered 10 be completed. but the 

date was extended by tlic court. upon request. as a courtesy. to November 19. 2009, 

despite the parties' failure to completa depositions in accordance with [he ternis of this 

court's prcliniinary confcrwice ordcr. Ihie to ~illeged scheduling conflicts. however. 

defc'endanh were iinablc l o  prodncc all witnesses tor deposilion by the November 19. 

2009 deadline. and all dcpositions were subscquently completed by February 18. 201 0. 

Prior to plaintiffs consenting to defendants' request LO reschedulc the remaining 

depositions L i n l i I  after L I I L '  Novciiiber 10- 3000 dcdliiic. atloi*ue> tor dclkndal-11s Ardsleq 
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Coucts Iiavc discretion under CPLK 3 126 to strike B pleading where a party disobeys a 

coun order and frustrates (lie disclosure scheme by his or her conduct (Friuv v. Fortini. 

240 AD2d 467, 468 [2"" Dept 19977). Coui-ts Iiavc granted inotioiis to strike where 

defendants supplicd M s c  and fmudiilcnt infnriivtlioii or have rcpcatedly failed to comply 

with disclosure orders. (,San/oli \>, 47-7 Ninlh A i v .  ,/3s.voc.v.. L L C ' .  38 AD3d 41 1 ,  413-14 

[ 1 '' Dept 20071 (motion to strike gra.nled after defendant failed to produce documcnls 

after four court orders, including two conditional strike orders)). However, a single 

instance of'iion-cc-impli~iiice o f  one cliscovcry order was held io he insul'l?ciciit to b e  

considered '.willful, contumacious. nr bad faith" conduct (Pdrnen/a v. C.'nlumhia {Jniv., 

(266 AD2d 90 ( 1  '' Dept 1999). 

Here, plainti Tfs Iiaw failed 14.) sliow thnt dcfendanls' delayed piuduclion ol' 

documt.nts 1 4 0 s ~  to tl iu luvcl of cniidiici that is .-willUtilq coiiLumacious. or in bad raith'" 

and, thel-efwe, plaintiffs' motion to strike piirsuaiit t o  CPL,R 3 126 is denied. Plaintiffs' 

reliance on Sunloli 1' 473 Ninth Ave. As.roc., L.1,C'. (,viiprci) is misplaced. In Suntoli, the 

court o r d e ~ ~ d  defendant IO comply L c i l l i  thc .ciiltiie I * C ~ W S ~  for discovery on fi)lIi. scparatc 

occasions, iiicluding two coiidilional slriko ordcrs. ( , % / t 7 / o / /  1'. 4'+7 Nin/h  Ai-c ,4.s.~oc.r.. 

LK, 38 A133d at 41 3-1 4). llefeiidants in this case were not repcatedly ordered by the 

court, nor contacted by plaintiffs. to produce tliu su l joc t  dociinients. F'urtlicrmore. Ihc 

initial deposition dates MCI'U dclnyetl bwnusc 01' plai titi flS' request to add Pcwcrliouse as 

a defeiidaiit . I-lcposi fioii.1; uere f~tr~l icr  delayed ii?/h pluinfifly ' con,wt7/. AI though 

defendants made an affirmativc n7isc-t.lni-esentalion lo plaiiitif1:c and failed to disclose the 

existence of  M.R. Snouiny Plowinp,. a single iiistaiiw of noli-compliance u,ith onc 
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willfill. coiitiiinilcioiis, or in  bad raiali. ( L 5 ' ~ ~ c ~  P d m r n l u  17. C'olumhiu, 266 AD2d at 9 I ) ;  nor 

is there proof that such representation wns anything other than inadvertant. human error, 

based upon the misfiling of invoices of M.R.  Snow Plowing. While the court is indeed 

troubled h y  defkndants' cnunsel's f i lu rc  to specifically address tlic niisrepresentatinn in 

his papers. thc htirden is on plaintifr to sliow that such conduct was "willfill. 

contumacious or in had faith", which WEIS not estnblished liere (.wc B m w / /  II. R~indo 

,Tclng,:,vcr C'o.. Ltd. 103 A l X d  728 [ 1 "  Dept 19841; C'hr-i.otim 1'. ( ' i /y  ~ ~ N C M J  I'ork, 269 

AD2d 135 [ I 'I l k p i  30001: ( , ; f )O l / /710 f l ,  l ? i / ~ . k o ~ ~ ( ~ ~  r Y  . , l ,qii / /(>- 260 AI:)2d 599 12"' I k p I  

19991). 

Plain tiffs alternaiively niove to strike defendnnts' answer 011 a theory of common 

law spoliation. "Spoliation is the dcstiwtion of evidence [and] spoliation sa'nctioiis are 

appropriate where a litiganl. intentionally or iicgligcntly. disposes of crucial ileins of 

evidence itnvlvcd in an accident bclim I I I C  ad\~ci.s;iry has mi c.)ppoi-tiinitl* to inspect 

them." (Slimdurd Fire In,v. C'o. 1). FoLkral Pacific. E l w .  C'o.. 14 AD3d 2 1 3. 2 19 [ 1 st Dept 

20041). Plaintiffs' motion lo strike on a theory of  conimon Inw spoliation is denied 

because p1ainliN.s d o  1101 allege Il inl  ~icl'cndilnts dcsrr~oyccl k q  c\,idcncc. 

Plaintiffs allege only that detndants  failed to turn-over evidence before the 

statute of limitations expired. not thnt defcndants destroyed or failed to preserve crucial 

evidence. I'hiiitil*fs fail to c i te  any i-clevaiit C X C  l m b  or siaiiitorj. I i i ~ v  IO suppoit i t s  

allegation tIiii1 drlkiidniiis' proclwiiuii  01' 1 1 1 ~  M.l<. S I ~ ~ M .  i.'lo~,iiig iiiwicc LIlicr the staiuic 

o f  limitations had run is +*the fiinctiontil eqiiivnlei2t 10 Plaintiff as if i t  had been 

destroyed." (Plaintiff-s Nolice of Molion LII '' 20) .  Thcrt~orc. pluintifTs Ilil\'c fililcrd to 
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