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HON. SALIANN SCARPULLA, J.: 

In this breach of contract action, plaintiff Castor Srl (“Castor”) moves by order to 

show cause for an adjudication of defendant Really Great Things, Inc.’s (“RGT”) 

monetary liability in connection with a default judgment previously entered against RGT 

by this Court. RGT moves pursuant to CPLR 50 15 to vacate the default judgment. 

Factual and Procedural Background 

This action arises from a series of three transactions that were allegedly 

consummated in 2008 between Castor, an Italian clothing manufacturer, and RGT, a New 

York-based clothing retailer. Castor’s verified complaint asserts that Castor produced, 

and that RGT received, two shipments of clothing pursuant to orders placed by RGT in 
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March 2008 and August 2008. Additionally, Castor maintains that, in October 2008, 

RGT ordered a custom shipment of clothing and then wrongfully cancelled the contract 

after Castor had produced the goods. 

Castor attached two invoices and one purchase order to its complaint, which it 

maintains reflect the payments due in connection with the three above-referenced 

clothing orders. The amounts listed were payable in Euros. With respect to the March 

2008 order, Castor sent RGT invoice #448 totaling €120,496.12, of which Castor alleges 

RGT paid only €95,755.50, leaving a balance of €24,740.53. In connection with the 

August 2008 order, Castor sent RGT invoice #I 156 totaling €54,123.09, of which Castor 

alleges RGT has made no payments. With respect to the October 2008 order, Castor 

maintains that RGT has made no payments toward the €47,3 1 1 .OO due on purchase order 

#E9/0000 10. As a result of RGT’s partial payment and non-payment of these billing 

statements, Castor alleges that it is owed a total of€126,174.601 from RGT. Castor’s 

complaint maintains that the accurate U.S. Dollar equivalent for this sum is $181,509.65. 

Castor commenced this action in or about April 2009 seeking to recover the 

amounts it claims ,it was owed on the invoices. Following service of the complaint, no 

answer was filed by RGT. Castor then brought a motion for a default judgment under 

CPLR 32 15. On July 20, 2009, this Court (Lehner, 5.) granted Castor’s motion solely 

with respect to the question of RGT’s liability. Pursuant to the Order granting Castor’s 

The Court notes that the accurate calculation of the balance owed on invoice #448, based on the 
amount of the invoice and the alleged partial payment, is €24,740.62, and notes that the accurate 
figure for the total alleged amount due to Castor, based upon the billing statements and the 
alleged partial payment, is €126,174.71. 
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motion for a default judgment, the Court directed Castor to file a note of issue to calendar 

the action for a damages inquest. 

Castor filed the note of issue on or about July 29,2009. Subsequently, Castor 

applied to the Court for an order fixing damages at $182,509.65. Castor argued that, 

because the contractual liability as demonstrated by the invoices and purchase order 

could be reduced to a “sum certain,” a trial assessing Castor’s damages was unnecessary. 

The Court denied Castor’s application, finding that as the contracts between the parties 

were payable in Euros, an inquest was necessary to determine the proper exchange rate 

between Euros and United States Dollars. 

Castor now moves by order to show cause pursuant to CPLR 32 15 for an order 

adjudging its damages at €126,174.60. Castor further requests that the Court refer the 

matter to a Judicial Hearing Officer or to schedule a hearing for the sole purpose of 

determining the appropriate Euro-Dollar exchange rate. Castor argues that it has 

provided sufficient evidence pursuant to the requirements of CPLR 32 15 for the Court to 

adjudge damages. In addition, Castor maintains that RGT has failed to provide a 

reasonable excuse for its failure to answer the complaint and that RGT has not 

established that it has meritorious defenses to Castor’s allegations. Castor therefore 

argues that it would be inappropriate for this Court to vacate the default judgment entered 

against RGT in July 2009. 

RGT responded to Castor’s motion and now moves pursuant to CPLR 5015 to 

vacate the default judgment ordered by this Court on July 20,2009. RGT asserts that its 

failure to answer the complaint is excused because RGT’s principal, Ryan Zentner 
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(“Zentner”) relied on advice from an attorney. Zentner maintains in his affidavits that 

this attorney advised him that an appearance was unnecessary because settlement 

negotiations between the parties were proceeding. 

Zentner also asserts in his affidavits that the three clothing orders were either 

never shipped or that the orders were not confirmed by RGT. Zentner avers that the 

alleged contracts from August and October 2008 actually represent one proposed order, 

which was cancelled by RGT via facsimile on October 3 1, 2008, a copy of which was 

supplied to this Court. Along with its motion papers, RGT has attached a proposed 

answer. 

Discussion 

To vacate a default judgment based upon a failure to answer, a defendant is 

required to demonstrate both a justifiable excuse for the default and a meritorious defense 

to the plaintiffs cause of action. CPLR 50 15(a)( 1); see ulso Stillman v. City of New 

York, 39 A.D.3d 301,303 (1st Dep’t 2007). RGT has shown that it has a reasonable 

excuse for its failure to timely answer Castor’s complaint. In assessing a motion to 

vacate a default judgment, a court is authorized to consider law office failure in deciding 

whether to restore the action. CPLR 2005; see also Leary v. Pou Poune, Inc., 273 

A.D.2d 8, 8 (1st Dep’t 2000) (vacating default judgment and noting that “a default 

judgment may be vacated . . . despite the existence of egregious law office failure”). 

Here, Zentner avers that he spoke with an attorney who advised Zentner that RGT did not 

have to appear in the action because the attorney had received postponements and was 

working with Castor to settle the matter. Although this advice was erroneous, it 
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constitutes “a valid excuse why [RGT] might justifiably have believed [its] interests were 

being protected when in fact, they were not.” Clark v. Sherwood, 117 A.D.2d 973, 973 

(4th Dep’t 1986). 

RGT has also established that it has meritorious defenses. “In order to 

demonstrate a meritorious defense, a party must submit an affidavit from an individual 

with knowledge of the facts.” Peacock v. Kalikow, 239 A.D.2d 188, 190 (1st Dep’t 

1997); see also Siegel, New York Practice, § 108 (4th ed. 2005). Here, Zentner - a 

principal of RGT - submitted affidavits denying that RGT has any outstanding 

obligations to Castor and specifically addressing the factual assertions made in Castor’s 

complaint. Zentner avers that the alleged August 2008 and October 2008 contracts are in 

fact the same order that was never finalized. Furthermore, RGT has submitted 

documentary evidence that this potential order was cancelled by RGT in its October 3 1, 

2008 facsimile. Such proof is sufficient to establish that RGT has meritorious defenses to 

Castor’s claims. 

New York maintains a strong public policy in favor of resolving disputes on the 

merits. See Congress Talcott Corp. v. Pacemakers Trading Corp., 161 A.D.2d 554, 5 5 5  

(1st Dep’t 1990) (“It is the policy of this court to allow matters to proceed to trial on the 

merits, whenever possible.”). In this case, RGT has shown a reasonable excuse for its 

failure to timely answer the complaint and has established that it has meritorious defenses 

to Castor’s causes of action. RGT’s demonstrated involvement in the resolution of this 

matter further convinces this court of the appropriateness of allowing this case to be 
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decided at trial. Accordingly, this Court grant’s RGT’s motion to vacate the default 

judgment previously entered against it. 

As a result of the above determination that this action should go forward on the 

merits, it is unnecessary for this Court to address the merits of Castor’s motion requesting 

entry of RGT’s liability in the amount of €126,174.60. 

In accordance with the foregoing, it is 

ORDERED that plaintiff Castor Srl’s motion to adjudge defendant Really Great 

Thing’s monetary liability is denied; it is further 

ORDERED that defendant Really Great Things, Inc.’s motion to vacate the default 

judgment entered against it on July 20,2009 is granted; it is firther 

ORDERED that defendant Really Great Things, Inc.’s proposed answer is deemed 

served; it is further 

ORDERED that the parties are directed to appear before this Court for a pretrial 

R 
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conference on October 6? 2010 at 2: 15 p.m. 

This constitutes the decision and order of the Court. 

Dated: New York, New York 
August 3 ,20  10 

ENTER: 
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