
Kollie v Canales
2010 NY Slip Op 32406(U)

August 31, 2010
Supreme Court, Suffolk County
Docket Number: 44009/2009

Judge: William B. Rebolini
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



Short Form Order

SUPREME COURT - STATE OF NEW YORK

IAS. PART 7 - SUFFOLK COUNTY

PRESENT:
WILLIAM B. REBOLINI

Justice

Yatta Kollie, an infant by her mother and natural
guardian, Lila Kollie,

Plaintiffs,

-against-

Marta Canales, Hugo O. Castro, Town ofIsJip,
Bay Shore Union Free School District and
Suffolk Transportation Service, Inc.,

Defendants.

Index No.: 44009/2009

Motion Sequence No.: 003; MD
Motion Date: 1/4/10
Submitted: 7/14/10

Motion Sequence No.: 004; MD
Motion Date: 2/26/10
Submitted: 7/14/10

Anomevs [See Rider Annexed]

Upon the following papers numbered 1 to 23 read on this motion to dismiss and motion for
summary judgment: Notice of Motion and supporting papers, 1 - 6, 7 - 14; Answering Affidavits
and suppOiting papers, 15 - 17; Replying Affidavits and SUppOItll1gpapers, 18 -19, 20 - 22; Other,
memorandum of law, 23.

This action was commenced to recover damages, personally and deri vatively, for personal
injuries allegedly sustained by the infant plaintiff, Yalta Kollie, on March 17,2009 when she tnpped
and fell on the sidewalk located in front of 1367 Lombardy Boulevard, Bay Shore, New York. The
complaint alleges, inTer alia, that the defendant Town of Islip (Town) is liable for the lI1fant
plaintiff's injuries based on its failure to maintain the sidewalk in a reasonably safe condition. The
complamt further alleges that the defendant Bay Shore Union Free School District (School District)
and the defendant Suffolk Transportation Service, Inc. (STS) are liable for the infant plamtiffs
injuries because they "dcviat[ed] from the assigned bus stops and failed to drop students at their
assigned school bus stops."

School District and STS move to dismiss the complaint pursuant to CPLR §3211, but their
notice of motion adds language more suited to a motion for summary judgment. In addition, the
affirmation submitted by counsel for the defendants indicates that the grounds arc "that the plaintiffs
have failed to state a cause of action against the moving defendants and that no tnable Issues of fact
exist as against said movmg defendants." Because this motion has been made returnable before

[* 1]



Kollie v Canales. et al.
Index No.: 4400912009
Page 2

disclosure has commenced, because the affidavit of service for the motion states that it is a motion
to dismiss and because the movmg defendants failed to submit the pleadings herein pursuant to
CPLR §3212(b), the Court in its discretion will treat the motIOn as having been made pursuant to
CPLR §3211 (a) (7).

In considering a motion to dismiss thecomplaintfor failure to state a cause of action pursuant
to CPLR §321 I(a)(7), the COUl1is limited to examining the pleading to detenninc whether it states
a cause of action (see, GugQenheimer v. Ginzburg, 43 NY2d 268 [1977]). In examining the
sufficiency of the pleading, the Court must accepl the facts alleged thereIn as true and interpret them
in the light most favorable to the [pleader] (see, Delbene Y. Estes, 52 AD3d 647 [2nd Dept., 2008J
app dislII I I NY3d 808l2008]; Danna v. Maleo Realty, Inc., 51 AD3d621 [2nd Dept., 2008]; Mauer
of Board of Educ .. Lakeland Cent. School Dist. of Shrub Oak v. State Educ. Dept., [16 AD2d 939
l3rd Dept., 19861). If from the four comers of the complaint factual allegations are discerned which
taken together manifest any cause of action cognizable at law, lhe motion will fail, regardless of
whether the [pleader] will ultimately prevail on the merits (see, Delbene v. Estes, 52 AD3d 647 [2nd
Dept., 20081; Danna v Malco Realtv. Inc., 51 AD3d 621 [2l1J Dept., 2008]; Bovino v Village of
Wappingers Falls, 215 AD2d 619 [2'" Dept., 1995]).

The plaintiffs' complaint alleges that School District allowed and permitted its agent, STS,
to deviate from its assigned bus stop routes and that STS did so deviate from those routes and failed
to drop the infant plaintiff at her designated bus stop, resulting in her injuries. Schools have a duty
of care "while children are in irs physical custody or orbit of authonty, or If a specific statutory duty
has been Imposed, and if the school chooses to provide transportation services it must do so 1I1 a
careful and prudent manner including establishing safe bus stops" (Chainani v. Board of Education
of the City of New York, 87 NY2d 370 [1995); Pratt v Robinson, 39 NY2d 554 (1976]). The Court
finds that a cognizable cause of action has been plead against the defendants. Accordingly, the
motion IS denied.

The Town now moves for summary judgment dismIssing the complaint and any cross claims
against it. The proponent of a summary judgment motion must make a prima facie showing of
entitlement to judgment as a maller of law, tendering sufficient evidence to eliminate any material
issue of fact (see, Alvarez v. Prospect Hospital, 68 NY2d 320 [1986]; WineQrad Y. New York Unlv.
Med. Ctr., 64 NY2d 851 [1985]). The burden then shifts to the party opposing the motion which
"must produce evidentiary proof in admissible form suffleient to require a trial of the matenal issues
of fact" (Rebecchl v. Whitmore, 172 AD2d 600 [2ndDept., 19911; see, Roth v. Barreto, 289 AD2d
557 [2ndDept., 200 1]; O'Neill v. Fishkill, 134 AD2d 487 [2nd Dept., 1987]). To prove aprimafaeie
case of negligence in a premises liability case, "a plaintiff is required to show that the defendant
created the condition which caused the accident or that the defendant had actual or constructive
notIce of the condillon" (Bradish v. Tank Tech Cow., 216 AD2d 505 [2,,<1Dept., 1995]; see, Gaeta
v. City of New York, 213 AD2d 509 [2od Dept., 1995]).

The Town has moved for summary judgment on the ground that it cannot be held liable
unless {he plaintiff establishes that the Town received p,ior written notice of the alleged defective
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condition pursuant to Town of Islip Code §47A-3. The statute provides that "no civil action shall
be maintained against the Town ... unless written notice of such defective, unsafe dangerous or
obstructed condition was actually glVen to the Town Clerk or the Commissioner of the
Department of Public Works ...". Where, as here, a municipality has enacted a prior wntten notice
statute, pursuant to Town Law, Article 65 it may not be subjected to liability for personal "injuries
caused by an improperly maintained roadway unless either It has received prior writlen notice of the
defect or an exception to the pnor written notice requirement applies" (Wilkie v. Town of
Huntington, 29 AD3d 898 [2nd Dept., 2006], citing Amabile v. City of Buffalo, 93 NY2d 471 [1999];
see, Lopez v. O&J Rudolph, 20 AD3d 511 [2nd Dept., 2005); Ganzenmuller v. Inc0!J?orated ViI. of
Port Jefferson, 18 AD3d 703 [2ndDept., 2005]). Actual or constructive notice of a defect does not
satisfy this requirement (see, Wilkie v Town of Huntington, 29 AD3d 898 [2nd Dept., 20061).

In support of its motion, the Town has submitted an affidavit from Frederick W. Hoeffner,
the Deputy Commissioner of the Department of Public Works for the Town. He swears therein that
hIS office is responsible, pursuant to the law, for keeping records of all written notices of defects
received, tbat in his official capacity he caused a search of the records for written notices regarding
the alleged condition at the alleged location of this OCCUlTeneeand that the records contain no prior
wlitten noticc(s) regarding the alleged defective condition at the location prior to this incldent. Mr.
Hoeffner further swears that his search of the records confirms that the Town owns the sidewalk
where lhis accident is alleged to have occurred.

The Town has falled to estabitsh its prilllafacie entitlement to summary judgment regarding
Iiabiitty in this action. The relevant statute provides that written notice may be provided to either
the Town Clerk or the Department of Public Works. The defendant has not submitted any evidence
regarding a search of the records of the Clerk's office. Failure to make such prima facie showing
requires a denial of the motion, regardless of the sufficiency of the opposing papers (see, Alvarez
v. Prospect Hosp., 68 NY2d 320 [1986]; Wmcgrad v. New York UlllV. Med. etr., 64 NY2d 851
[1985])

In addition, there are issues of fact as to whether the Town created the defective condition
which is (he subject of this action (see, Amabile v City of Buffalo, 93 NY2d 471 [1999]). In
response to the plaintiffs' opposition claiming that the Town has not established its prima facie
entitlement to summary judgement on this issue, the Town submits a second affidavit by Deputy
Commissioner Hoeffner. However, it IS well settled that a movant may not remedy basic
deficiencies in its primafaeie showing of entitlement to summary judgment by submitting evidence
in reply (ill, Ren£ifo v. City of New York, 7 AD3d 773 [2"dDept., 2004]). As such, the Court
cannot consider such evidence in determining the movant's entitlement to summary Judgment (see,
Ren!!ifo v. City of New York, id.; Constantine v. Premier Cab COtJJ., 295 AD2d 303 [2nd Dept.,
2002]). Moreover, there are issues of fact regarding the presence of the alleged defects in the
sidewalk and whether they were prescnt for a sufficiently long time to have required the defendant
to have taken action in the exercise of reasonable care (see, Gordon v. American Museum of Natural
History, 67 NY2d 836 [1986J; Morrissey v Torino, 305 AD2d 561 [2nd Dept., 2003]; Capone v.
Schmhle, 211 AD2d 661 [2'" Dept., 1995]).
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Accordingly, it is

ORDERED that lhese motions are hereby consolidated for purposes of this determination;
and it is further

ORDERED that the motion by the defendants Bay Shore Umon Free School District and
Suffolk Transportation Service, Inc. for an order pursuant to CPLR §3211 dismissing the comp!alOt
is denied; and 1t ISfurther

ORDERED that this motion by the defendant Town or Islip for an order pursuant to CPLR
§32l2 granting summary judgment dismissing the complaint and any cross claims against It, IS
denied.

Daled:August~, 20I0

___ FINAL DISPOSITION X

c .'
w~6~'

HON. WILLIAM B. REBOLINI, J.S.c.

NON-FINAL DISPOSITION
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Attorney for Plaintiff:

Nichols & Cane LLP
6800 Jericho Turnpike, Suite 120W
Syosset, NY 11791

Defendants:

Marta Canales
1367 Lombardy Avenue
Bay Shore, NY 11706

Hugo O. Canales
1367 Lombardy Avenue
Bay Shore, NY 11706

Attornev for Defendant Town of Islip:

Chesney & Murphy, LLP
2305 Grand Avenue
Baldwin, NY 11510

Attorney for Defendant Bay Shore UFSD:

Lewis Johs Avallone Aviles, LLP
425 Broad Hollow Road, Suite 400
Melville, NY 11747

Clerk or the Court

RIDER
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