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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 
PART / 

~ - .  
~ 

INDEX NO. 

. ---===I - 

Index Number 107656/2006 

MORENTE, PEDRO 
vs 

MOTION DATE 

MOTION SEQ. NO. 39-25 21ST STREET LLC. ! I  
SEQUENCE NUMBER : 003 

SUMMARY JUDGMENT 

MOTION CAL. NO. 

I 

in this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .. 
Answering Affidavits - Exhibits 

Replying Affidavits 

PAPERS NUMBERED 

Cross-Motion: Yes I-. -/ No 

Upon the foregoing papers, it is ordered that this motion / - d ,,, 

' F ILED 

Check if appropriate: LI DO NOT POST L~ REFERENCE 
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Indcs No.: 
10765GIOO 

-against- 

F I L E D  

I'his is an action t o  I ' C C O V ~ I -  Ibr injuries allegedly sustained by ;i coiistruclion worker wlicii 

a iiietal pipe I 'e l l  o f fa  iiiachinc whilc being hoisted and hit plaiiitill'on the head and shoulders o n  

Scptcin bcr 1 4, 2005,  

In motion scquci~cc iiuiiiher O(33, plaiiitifl iiioves, Iiursuant tu  Cl'1,lt 12 12, for suinmaiy 

judgment in his fnvor- uiidci- ILabor Law 4 5  240 ( 1 ) as agaiiist dcfcndants YO-25 2 I 'I Strcut I , I  A '  

(the owner ol'11it: propci-ty whcr-c tlic construction at issue tooli place). and Storagc Dclusc 

Maintenance Company, I ,I L'.' (together, def'endants). 

L)I SC'I JSSION 

'Storage 1>elusc Maiiitcnance C:'~~~ip;iiiy, l,l,(:. was dcscr-ihcd by 11s t - i i i p l o ) ~  as being 
involved in the husincss of providing rental storage units and was in the process o~'dt:velopmcnl 
of a five story sclf'-slorage Iiicility oii tlic ~~rc)pcrty.  That entity also signed a contract with 
13 1 ai n 1j 1'1' s em p 1 oyer 1;) r co 11 s t 1-11 c t i on o 1; t 11 e I.;] c: i I it y . 
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entitlement to jndgment ;is ;i matter ol. law, teiidcring sul‘licicnt evidence to eliminate any 

The burde~i  then shilis io  thc mo tion’s opponcnt to “pi-cscnt cvidcntiary facts in  acliiiissihlc from 

AD2d h 15, h 15 1 I ’‘ Ikp t  1983 I ) .  J ~ h o r  ILilW $ 340 ( I ) provides, in relevant part: 

“All contractors aiid (owners and their agciiis , , .  iii tlic erection, 
dcinolition, repairing. ~iltering, painting, cleiining or  pointing of a 
builcling or structure shall furnish or  erect, or  cause to be hriiished 
or erected iiw the ~.xrlbrmancc of such labor, scaffolcliiig, hoists, 
stays, ladders, slings. hangers, bloclis, pulleys. braces, irons, ropcs, 
and other dcviccs wliicli shall bc so constructed, placed a~id 
opcrated as to give proper protection to a pcrson so cniploycd,” 

I,ahoi- 1,aw $ 340 ( I  ) e ~ p r - u s e s  ;I clcar Icgislativc intcnt to providc cxccptioiid protection 

for workcrs against special liazurds which arise oil work sites which arc cihcr clcvatcd or 

positioned helow tlic lcvcl w1ici.c mntcrials or  loads arc hoisted o r  securcd (.vcc I i ‘ o ~ o i ~ i ~ h  1’ 

failing to prov ide or  erect safcty clcviccs iicccxsriry to give proper protcction to a worker who 
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s 11 s t ai 11 s i 11- j 11 ri e s pros i iii ;I t e 1 y c nu s cd by that h i  Iiu-c ( Ziri t m  cr I 1 I ‘170 I I  I i /qq (- ”o ~ 1 ~ 7  /J I Pr>rfi)/.1~7 i ,  ,4 I Y ~ S ,  

63 11 ’,’ Ikpt  1 W I . 1 ) .  ‘i‘lic duty iniposed by Labor Law $ 340 ( 1  ) is iiondclcgablc and ;iii owiit‘i- c i r  

coiiti-xkx who hreaches that duty may be held li:ible i n  danifigcs rcgardlcss of whether they 

actually supervised or contr0lled the work ( R o  11 C ~ i i i . / i ~ ~ - l ~ L l l r l i ~ ~ ~  /7’yilr.ii-~li’C‘/i.i~~ (To., 8 1 NY2d 

494, so0 1 1  ‘)9? I ) .  

111 01-der t o  prevail 011 a scctioii 240 ( I ) claim, thc plaintill‘inust show  hat thc statute W:K 

violakd aiid that this violation was ;i proximate ciiiise of thc plaiiitift’s injuries (Fi~lkc~r  1’ ( . ‘ O / . J I ~ I I ~  

Inc., 90 NY2cl 3 1 ( I ?  224-225 [ I  W71[worlicr injiircd by  iiill lrom elev2ited work sitc must 

generally prove that the rlbsencc of safety dcvicc was the proxiinate cause ol‘his o r  her itisjuries to 

prevail 011 scaffolding law claiin 1 ) .  

In tlicir opposition t o  plaiiitift’s motion, cid’cndants mis-characterize plaintiff’s tcstiiiioiiy, 

arguing that “plaiiitiff did iiot scc any falling pipc, did iiot linow whether a pipe o r  soiiietl1ing clsc 

hit liiiii on his right cheek, and did not h o w  whethcr the p~irportcd pipc fcll to  the ground or 

rciiiaiiicd in  tlic air” m d  did1i.t pi+ovc where tlic accidciit occurred. Although plaintiff has soine 

difticulty with tlic I:<nglisli langungc, hc clcarly tcstify that lie tied tlic pipcs with ropc and “that’s 

wheii the pipes le11 uii ine a i d  I remained iiiicunscicius” and “I S;IW i t  liliing and w l ~ c i ~  I felt it, i t  

hit me” nnd “it  was in the air and I‘ell on mc like this.”’ In any event, i t  is irrelevant whether the 

pipe Ikll to the ground a k r  i t  hit him, o r  merely “rcmained in the air” ;is deiendanls speculate 

riijght have liap1-7ent‘d, because h e  evidence indicates that :in object I‘ell li-om a height while being 

‘l’lairitil’~ also submils tlic ITINY Ainbulmcc Cnll Rcpoi-t :MI Eiiiploycr’s Rcport of 
Wcol-k-liclatcd Accident in  1-cply. both jndic;iling that plaiiitill.. was striic,li by a beani. The C‘oui-t 
dues iivl rely on these documcnts as thcy werc subiiiittcd for  thc tirst timc in rcply. 
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