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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

X 
In the Matter of the Application of 
113-1------..---l.-mH-YCI--U---UII--..- 

CECILIA BAJANA, 

Petitioner, 

For a Judgment Pursuant to Article 78 
of tha Civil Practice Law and Rules, 

- against - 

Index No. 40 1 O W 1  0 

\ 

JOHN B. RHEA, as Codaa ione r  of the 
New York City Housing Authority and NEW YORK 
CITY HOUSING AUTHORITY, 

Rcspondcnts. 
--X l - - - - - Y I y Y - - - I Y - I c I I c - - - - - - c - - -  

JOAN B. LOBIS, J.S.C. 

Petitioner CcdUn Bqjana brinBa this Article 78 proceeding against respondents John 

B. Rhea, in his capacity as Commissioner of the New York City Housing Authority, and the New 

York City Housing Authority (‘WYCHA’’), secking a court and mulling NYCHA’s 

t e h t i o n  of her mother’s Section 8 voucher and NYCHA’s denial of petitioner’s application for 

succession rights to her mother’s Section 8 voucher. For the reasons stated below, the petition is 

granted and the matter is remanded to NYCHA for a determination on whether petitioner is entitled 

to the sta tu  of pmnanant f d l y  member and the rl&t to succeed to her mother’s Section 8 voucher. 

Petitloner was born in 1960 and is 49 years old. Petitioner has k e n  diagnosed with 

and treated for schizophrenia paranoia. In1983, petitioner received disability benefits from tha 

Department of Health and Human Sewices for this disability. In 1986, when petitioner was about 

26 ycars old, she and her mother, Francisca Mosquera--who is also referred to as Francisca 
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P u e l l m o v c d  Into Apartment 2B at 99-25 42nd Avenue in Corona, New York (the “Apartment”). 

Petitioner has had some periods of employment, most m t l y  89 a clerk in accounts receivable at 

Sdnt Vincent’s Catholic Medical Center home care facility in Rego Park, New York, although it is 

unknown whether she is presently employed in this capacity. 

In 2002, Ms. Mosqucra applied for and was granted a Section 8 voucher. According 

to the copies of the Housing Assistance Payment Contracts betwccn NYCHA and the owner of the 

Apartment from 2002 and 2003 (annexed to petitioner’s papers), both petitioner and her mother were 

listed as tenants and authorized residents of the Apartment, Petitioner WBS also listed on the Section 

8 affidavits of income for recertification purposes. 

In an effort at independence, petitioner left the Apartment in November 2004 and 

established a separate residence with her godmother. NYCHA was duly notified. Petitioner 

maintahcd a close relationship with her mother while she waa out of the Apartment. Both petitioner 

and her mother experienced problems with their haalth over this period of time. In 2008, petitioner 

and her mother decided that it would be easier for them to take care of each other and their various 

health conditions and disabilitiaa if they ware living together again. They also mutually desired to 

reduce their individual expenses by living together. In advance of petitioner moving back in, in June 

2008, petitioner and her mother formally requested permission for petitioner to move back into the 

Apartment, NYCHA provided petitioner’s mother with a number of documents to complete and 

return to NYCHA. After returning the papcrwork to NYCHA’s offices, petitioner and her mother 

were told that petitioner could not move back into the Aparhcnt without written confirmation from 
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NYCHA. They never received any such written confirmation. However, in October 2008, 

petitioner’s mother received a letter from NYCHA Indicating that her sham of the rcnt would 

h c m o  as ofNovembcr 1,2008, presumably bccawpctidoner’s income was now being calculated 

into the tenant’s sham of rcnt. Petitioner contacted NYCHA over the telephone and asked whether 

a deciaion had bean made about permission for her to move into the Apartment. Petitioner sets forth 

that the NYCHA representative that she spoke to told her that she had been granted permission to 

move back in. Petitioner moved back to the Apartment on November 4,2008. 

On October 22,2009, petitioner’s mother was struck by a vehicle and died shortly 

thereafter from the iqjuries. One week later, NYCHA cancelled the Section 8 voucher. On or about 

December 23,2009, after an inquiry by petitioner’s attorney about her rights to succeed to the 

Section 8 voucher, NYCHA tmt the attorney a letter asserting that the voucher terminated with the 

death of petitioner’s mother. Petitioner was denied succession rights because she had only bean 

“conditionally” madded as a mident family member of the Apartment in 2008. 

Petitioner argues that she has been denied due process and that NYCHA has violated 

its own regulations. She contends that she was never given notice or an opportunity to dispute 

NYCHA’s classifhation of her as a conditional and not a permanent family membar. Petitioner 

further argues that NYCHA exceeded its statutory authority In distinguishing between permanent 

and conditional family members and that she w88 never given an opportunity to dispute NYCHA’s 

determination at an adminietrative hearing. 
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NYCHA asks the court to reject ptitioner’s claims for several reasons. First, 

NYCHA argues that petitioner’s mother requested conditional permission for her daughter to resume 

living In the Apartment. Second, petitioner would not have been eligible for permanent permission 

to live in the Apartment undar NYCHA’s occupancy policy. Third, the permission request form 

clearly states that residents with conditional permission to reside in the premises arc not entitled to 

succeed to a Section 8 subsidy. Fourth, the landlord certified that petitioner was eligible for 

conditional residency. Fifth, NYCHA approved petitioner’s conditional residency request and 

prodded her mother, Ma. Mosquera, with a copy of tho approved request form, Respondents argue 

that NYCHA’s policy regarding occupancy and succession rights is a lawfbl exercise of its discretion 

and desirable rule-making designed to maximize NYCHA’s ability to distribute a scarce rcsourcc, 

Section 8 vouchers. Respondents assert that NYCHA’s policy of granting qualified adult children 

the status of conditional permission to rcaide with a parent, in order for the adult child to care for that 

parcut, but not allowing the cfim giver to remain afkcr the death ofthe parent, prevents those families 

from obtaining priority over other families that arc on waiting lists for Section 8 vouchers. 

Reapondents M e r  maintain that NYCHA’s succession policy does not require even an informal 

conference prior to terminating a subsidy, and that even if such a conference took place in this case, 

it would not change the outcome for petitioner. 

Under NYCHA’s policy, only family members with permission for permanent 

residency In the household are eligible to succeed to a Section 8 voucher. A review of NYCHA’s 

policy for Section 8 tenants regarding occupancy and succession as of July 6,2007, reveals that 

under no circumstances can a biologically related adult child of an authorized family mcmbcr ever 
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be granted parmanant atatus. Permanent permission to join a household is restricted to: spouses or 

cugistered domestic partnera of any authorized family member; dependent children of an added 

spouse or ragisterud domestic partner; adults legdly adopted by an authorized family member; and 

childrenunder 18 v a  born to or adopted by an authorized family member who is not currently 

miding in the household. (Emphasis in original). NYCHA Leased Housing Department 

(‘‘LHD’q Mumorandurn #07-22 (annexed to respondents’ papers). 

The court rejects those of NYCHA’a arguments premised on the assumption that 

petitioner andlor her mother chose to request only conditional permission for petitioner to return to 

living in the Apartment. It is UncontrovCrtGd that Ms. Mosquera and her daughter were given a form 

checklist of documenta that they were required to submit when they asked NYCHA for permission 

for pctitiontr to mjoin the household in 2008. The checklist itself is a pre-printed form which was 

a l d y  filled out with a check-mark next to the word “conditional” (as opposed to the other optiona 

of “permanent” or ‘”Lcmporary”) when the form was provided to petitioner and her mother. The 

signed acknowledgment of receipt at the bottom of the form did not acknowledge the accuracy of 

the form, only that it was received by petitioner. One of thc documents from the checklist that 

petitioner and her mother wera raquirad to submit was the Permission Request Form. A copy of thu 

P d s s i o n  Request Form that pctitionar and her mother completed is annexed to respondents’ 

answer. There is no indication anpherc on that form as to exactly what status the tenant is 

rcquestin~ for the additional peraon, except at the very top of the form, where the title of the form 

is sct forth as ’*- OR CONDITIONAL PERMISSION REQUEST FOR A FAMILY 

MeMBEWADDITION&, PERSON TO LIVE WITH A SECTION 8 FAMILY” (underlining in 
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original). Nothing on the form allowed the applicant or the proposed additional family member to 

choose whcthcr pmanant  or conditional permission wag being sought. Petitioner’s mother either 

had no opportunity to request permanent status for her daughter or, if the underlined word 

“pcrmancnt” indicates anything, she may have believed she WEU affirmatively requesting permanent 

status for her daughter. The fact that the permission request form states that residents with 

conditional permission to reside in the prcdses are not entitled to succeed to a Section 8 subsidy 

ia meaningless if petitioner and her mother were requesting that petitioner be granted permanent 

permission to reside in the Apartment. It cannot be said that petitioner or her mother knowingly 

waived petitioner’s right to saak succession rights by choosing to seck only conditional permission 

for petitioner to reside in the Apartment. Similarly, the Landlord Certification for Permission that 

the landlord filled out and returned to NYCHA doaa not have an option for either permanent or 

conditional status; the only option on that form is for conditional status. Moreover, neither petitioner 

nor her mother filled out or signed that form; rather, it was filled out and signed by the landlord to 

the Apartment. There waa no afflrmatlve waiver of petitioner’s right to seek succession to the 

Section 8 voucher. 

The court also rejects NYCW’s contantion that NYCHA provided petitioner’s 

mother, Ms. Mosqwm, with a copy of an approved conditional residency request form. This 

argument ie given merely lip atrvico in the preliminmy statement ofNYCHA’s memorandum of law 

and is nevur authenticated with any documentaty evidence in the exhibits m e x e d  to respondents’ 

papers showing that Ma. Mosquera wm ever sunt a written approval. Even assuming, arguendo, that 

respondents mailed a copy of the Pennission Request Form to petitioner’s mother after NYCHA had 
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detcrmIned that petitioner could resume living in the Apartment, the portion of the Permission 

Raquest Form where NYCHA indicates whether permanent or conditional residency has been 

approved or disapproved was not completed (“conditional residency” is checked off, but neither 

“approved” nor “disapproved” is checked off). Written notice WBS not provided to Ms. Moquera 

or her daughter indicating that her application for permanent residency had been denied. 

NYCHA’a last remaining viable argument is that petitioner was never eligible for 

ptrmanent ruaidency. The issue that must be determined at the heart of this controversy, then, is 

whether the application of NYCHA’s policy of never granting permanent status to adult children 

retuning to live with a parent voucher holde- applied to petitioner and to similarly situated 

indivldual+violatcs lawful procedure, is arbitrary or capricious, or is af€ected by ‘m error of law. 

Pull v. Board ofEdueation. 34 N.Y.2d 222 (1974). In determining this issue, it is necessary to 

examine the federal law that established the Section 8 Program, the Houshg and Community 

Development Act of 1974. 42 U.S.C.A. 8 1437f (the “Act”). The purpose of the Act WBS ‘Yo 

provido decent and safe housing through the priva!~ sector to certain ‘lower-income’ families, the 

elderly and the disabled.” -CY, 139 Misc. 2d 651,655 (Civ. Ct., Bronx 

Co. 1988) (citations omitted). The Act differed from early programs of federal housing assistance 

by providing government subsidized private housing Instcad of government constructed and 

managed public housing. & & The Department of Housing and Urban Devcloprnent (“HUD”) 

or local public housing authorities contract with private landlords to provide housing units to 

approved families. The private landlord receives a market rent while tho family pays a share 
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calculated according to family income.’ Throughout the Act and the federal regulations that M e r  

defme the program, families am the intended beneficiaries of the Section 8 program. 42 U.S.C.A. 

9 1437f(s); &Q 24 C.F.R. 8 982.201(c). Although a family can be defined as a single person, 

“by recognizing the entire family as the tenant [the Section 8 Program] seeks to encourage family 

cohesion.’’ W P .  v. Derr’t of -d ne v. of the Citv 

jzfNcwY&8A.D.3d 111,112(lstDep’t2004);~&i~ ~ r e G i l 1 v . H ~  ,22 Misc. 3d 390 

, 139 Misc. 2d at 65 1. Succession rights are part (Sup. Ct., N.Y. Co. 2008); p m u  II 

of the federal act which definee the tern “family” to include “the remaining member of the tenant 

family.” 42 U.S.C.A. 1437a@)(3)(iv); &Q Q 8 A.D.3d at 11 1. 

Oiven the purpose of the Section 8 program, numerous courts in New York have held that succession 

rights should go to “a bona fide family member“ without regard to rigid classifications of family 

membcrs. k; sg&~=31 U C .  v. 0- 26 Misc. 3d 123 1(A) (Civ. Ct., Bronx 

Co. 2010); N-ocs. v. 166 Misc. 2d 446,451 (Civ. Ct., Kings Co. 

1995); 139 Misc. 2d at 656. Here, there is strong evidence that petitioner is 

a bona fide family member. She was permitted by both NYCHA and the landlord at the inception 

of the subsidy and upon her mtum to reside in the Apartment and her income was considered in 

etting the rent for all periods of her residency. Contra Ir, re E v m  93 N.Y.2d 823 at 825. It is 

undisputed that the Apartment haa h e n  petitioner’s solo residence since November 2008. Moreover, 

pcthioncr’s return was never solely to cam for her mother. She was returning to her family home, 

. .  

. .  

’ For a fU discussion of the Section 8 Progmm, scc the detailed history set forth in 
139 M i x .  26 65 1 (Civ. Ct., Bronx County 1988). 
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NYCHA justifies its succession policy with concerns about family members using 

the health of an elder or infirm Section 8 recipient as a pretext to acquire the subsidy in the future. 

While this may be a legitimate concern, NYCHA fails to acknowledge that nowhere in the Act or 

the federal regulations applicable to Section 8 does the distinction between conditional and 

permanent family member exist, The federal scheme-including other forms of federal housing 

assistance to low income families administered by NYCHA, such as public housing-does not 

broadly prohibit additional family members fiom attaining permanent residency with an authorized 

tenant in a housing unit that benefits in some way fiom federal subsidies. The local housing 

authority cannot promulgate regulations that frustrate the purpose of Section 8 legislation. LoBez 

v. White Pla ins Hous. A u k  ,355 F. Supp. 1016 (S.D.N.Y. 1972); In re E v W r m ~  0,93 N.Y.2d 

823 (1999). The inability of a qualified family member previously residing as a protected family 

member to return to permanent status in Section 8 housing is such a violation. Furthermore, a close 

look at NYCHA’s occupancy policy reveals that it frustrates NYCHA’s justification for disallowing 

returning adult children from being granted permanent status. Notably, permanent permission can 

be granted to “an adult legally adopted by an authorized family member,” while a natural adult child 

cannot be added as a permanent family member. The former policy stance seems to create just as 

much of a risk of interference with priority as affording a natural born adult child permanent status 

and, thus, the distinction is irrational. 

As NYCHA’s rules for Section 8 succession rights are applied to petitioner, she could 

never be considered as a remaining family member once she has any break in her residency. 

NYCHA never clearly explains why its policy towards adult family members who seek to join a 
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household with an authorized beneficiary of a Section 8 vouchers is different than its policy towards 

adult family members who join a household with an authorized beneficiary to NYCHA project 

housing. While there are criteria for succession in NYCHA public housing-for example, a two year 

period of residency prior to the named tenant’s death may be considered in an application for 

succession rights-there is no absolute bar to succession rights for an adult child. It is inconsistent 

that an adult relative would have at least an opportunity to seek permanent residency with a family 

member in NYCHA public housing, while an adult relative has no opportunity to seek permanent 

residency with a family member in Section 8 housing. NYCHA’s reliance on the oft-repeated and 

seldom questioned phrase that NYCHA is authorized by federal law to develop policy as it sees fit 

is not a rational basis for NYCHA’s across-the-board prohibition on granting permanent residency 

status to bona fide adult family members who are named as original members of the household, who 

leave for a period of time, and who later seek to permanently rejoin the Section 8 household, 

particularly in light of their regulation on adult adoptees. Having lived with her mother as an 

authorized family member with permission of both NYCHA and the landlord at the inception of the 

subsidy, and her income having been considered in setting the rent during all periods of residency, 

petitioner should have been eligible to seek permanent residency status. At the very least, her 

application to be added as a resident should not have been treated differently than an application 

submitted on behalf of “an adult legally adopted by an authorized family member,” who would be 

entitled to seek permanent permission. The court recognizes that NYCHA may have other 

guidelines for approving applicants for permanent residency, i.e., income requirements and a 

satisfactory criminal background check; however, unequivocal denial of permanent residency with 

no succession rights for petitioner was arbitrary, capricious, and in violation of the law for the 

reasons discussed above. 
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Furthermore, petitioner’s mother was entitled to written notice of NYCHA’s 

determination regarding her daughter’s status as a conditional resident only, which was effectively 

a denial of permanent residency status. According to N Y C W  policy, petitioner’s mother would 

have been entitled to dispute the denial “at an informal conference with an employee at the level of 

Housing Manger or higher.” See LHD Memorandum #07-22, $ VI. However, since there was a 

clear failure on NYCHA’s part to duly notify Ms. Mosquera in writing of the determination 

regarding her daughter’s residency status, neither petitioner nor her mother ever had the opportunity 

to contest this determination. Accordingly, it is hereby 

ADJUDGED that the petition is granted and the matter is remanded to NYCHA for 

a determination, consistent with these proceedings, as to whether petitioner should have been granted 

permanent permission to reside in the Apartment with the right to seek succession to the Section 8 

voucher. 

Dated: & / ,2010 
ENTER: 

JOAN LOBIS, J.S.C. 

F I L E D  
SEP 02 2010 

NEW YORK 
COUNTY CLERK’S 
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